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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 e¢ seg.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A. D. 472. 
It is unnecesary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported and the court cases 
published herein will be found at end of each monthly issue, and the 
cumulative yearly Index-Digest, lists of decisions reported, statutes, 
orders, etc., construed, and statistical and other tables will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and 
annual bound volumes of the decisions will be available through 
the Superintendent of Documents, U. S. Government Printing Office, 
Washington 25, D. C. 
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LAWRENCE Baron, Inc. v. MaryLanp Packers (PACA 
Doc. No. 4944) Failure to deliver—Default*_____._-- 
PatMER Fruit Propucts Co. v. MARYLAND PACKERS 
(PACA Doc. No. 4941) Failure to deliver—Default*___ 
Sarser, Ike (PACA Doc. No. 4868) Suspension of license 
for failure to pay purchase price*___.....-.---------- 
Senn Propucts CoRPoRATION v. MARYLAND PAcKERS 
(PACA Doc. No. 4943) Failure to deliver—Default*___ 
PACA Doc. Nos. 4686 and 4688 Dismissal—F. o. b. accept- 
ance final—Latent defects*_..........-.--..-------- 
PACA Doc. No. 4759 Dismissal— Petition for reconsider- 
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*Hint to important legal and economic points contained in decision. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 
(A. D. 1777) 


In re SuerFreLD Farms Company, Inc.* AMA Doc. No. 27-55. 
Decided January 13, 1945. 


Petition to Reopen Hearing Granted 


Where petitioner claimed that certain documents were not offered at the hearing 
because they involve a time after the period in question and were not con- 
sidered relevant, it is determined that the documents submitted by petitioner 
should be made a part of the record as evidence which might throw some 
light upon the difficult problems presented. 


Alger, Peck, Andrew & Rohlfs of New York, New York, for petitioner. Mr. A. T. 
Radigan for Office of Distribution. Mr. Glen J. Gifford, Presiding Officer. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 

trator. 
ORDER FOR RECEIPT OF EVIDENCE 


In this proceeding under section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 
601 et seg.), a hearing was held upon the petition and the presiding 
officer filed his report recommending that the petition be dismissed. 
The petition seeks the payment of market service claims for the period 
May 1940 to February 1941, pursuant to section 927.7 (f) of Order 
No. 27, as amended, regulating the handling of milk in the New York 
Metropolitan Milk Marketing Area. The principal issue is whether 
an enterprise at Walton, New York, consisted of one or two plants 
during the period in question. 

In his report, the presiding officer stated that while one building was 
leased by petitioner to Sheffield Condensed Milk Company during the 
period in question, the entire operation was taken over by petitioner 


*This decision reached the editor too late for publication in prior issue of Agriculture 
Decisions.—Ed. 
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after amendments to Order No. 27, effective March 1, 1941, eliminated 
market service or diversion payments. 

Following the issuance of the presiding officer’s report, petitioner 
filed a petition to reopen the hearing for the limited purpose of getting 
in evidence copies of certain documents tending to show that there 
were two operations at Walton in May and June, 1941. The petition 
claims that the documents were not offered at the hearing because they 
concerned a time after the period in question and were not considered 
relevant. The Dairy and Poultry Branch objected to the granting of 
the petition to reopen. I do not think, however, that we should keep 
out of the record any evidence which might throw some light upon 
the difficult problems presented. 

Accordingly, the documents submitted are made a part of the record 
as if they were introduced in evidence and shall be identified by the 
exhibit numbers marked upon them as presented. 


(A. D. 1778) 


In re Portry Creamery Propucts, Inc.* AMA Doc. No. 27-56. 
Decided January 13, 1945. 


Petition to Reopen Hearing Granted 


Same as 7 A. D. 487, ante. 


Alger, Peck, Andrew & Rohlifs of New York, New York, for petitioner. Mr. A. T. 
Radigan for Office of Distribution. Mr. Glen J. Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


ORDER FOR RECEIPT OF EVIDENCE 


In this proceeding under section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 
601 e¢ seg.), a hearing was held upon the petition and the presiding 
officer filed his report recommending that the petition be dismissed. 
The petition seeks the payment of market service claims for the period 
May 1940 to February 1941, pursuant to section 927.7 (f) of Order 
No. 27, as amended, regulating the handling of milk in the New York 
Metropolitan Milk Marketing Area. The principal issue is whether 
an enterprise at Canton, New York, consisted of one or two plants 
during the period in question. 

*This decision reached the editor too late for publication in prior issue of Agriculture 
Decisions.—Hd. 
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In his report, the presiding officer stated that while one building 
was leased by petitioner to Sheffield Condensed Milk Company during 
the period in question, the entire operation was taken over by peti- 
tioner after February 1941, although the lease did not expire until 
August 1, 1941. 

Following the issuance of the presiding officer’s report, petitioner 
filed a petition to reopen the hearing for the limited purpose of getting 
in evidence copies of certain documents tending to show that the lease 
to Sheffield Condensed Milk Company expired May 31, 1941, and that 
the enterprise at Canton was regarded as two plants in March and 
April 1941. The petition claims that the documents were not offered 
at the hearing because they concerned a time after the period in ques- 
tion and were not considered relevant. The Dairy and Poultry Branch 
objected to the granting of the petition to reopen. I do not think, 
however, that we should keep out of the record any evidence which 
might throw some light upon the difficult problems presented. 

Accordingly, the documents submitted are made a part of the record 
as if they were introduced in evidence and shall be identified by the 
exhibit numbers marked upon them as presented. 


(A. D. 1779) 


In re Tue Baxscocx Datry Company et al. AMA Doc. No. 30-3. De- 
cided June 1, 1948. 


Denial of Request to Postpone, Suspend or Revoke Effective Date of Contested 
Amendment—Dismissal of Application for Interim Relief 


Petitioners’ request to postpone, suspend, or revoke the effective date of contested 
amendment of Order No. 30, denied, and the application for interim relief, 
dismissed, on the ground that justice does not require the postponement of 
the effective date of the amendment.* 


Messrs, Daniels, Harter and Swope, of Harrisburg, Pennsylvania, for petitioners. 
Mr. John M. Durbin for Dairy Branch, Production and Marketing Adminis- 
tion. 


Decision by Thomas J. Flavin, Judicial Officer. 


DENIAL OF REQUEST TO POSTPONE EFFECTIVE DATE OF AMENDMENT 
TO ORDER NO. 30 


On May 25, 1948, petitioners, proceeding under Section 8c (15) (A) 
of the Agricultural Adjustment Act (1933), as amended and as reen- 
acted as amended by the Agricultural Marketing Agreement Act of 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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1937 (7 U.S. C. 601 et seq.), filed a petition claiming for numerous 
reasons that an amendment to Order No. 30 (Toledo, Ohio), issued 
April 28, 1948, effective May 1, 1948 (13 F. R. 2314), is not “in accord- 
ance with law.” The final paragraph of the petition asks that the 
Secretary of Agriculture, pending final disposition of the petition, 
postpone, suspend or revoke the effective date of the amendment. By 
a separate letter to the Secretary of Agriculture dated May 25, 1948, 
petitioners request that the Secretary act upon the prayer of the peti- 
tion that the effective date of the amendment be postponed, suspended, 
or revoked immediately. 

Neither the petition nor the letter sets forth any facts indicating 
any necessity for interim relief during the pendency of the proceeding. 
Irreparable injury is not even alleged. The letter viewed as an appli- 
cation for interim relief as provided for by section 900.70 of the rules 
of practice (7 CFR 900.70) further fails to comply with that section 
in that it is not signed or sworn to by petitioners. It is found that 
justice does not require the postponement of the effective date of the 
contested amendment. Accordingly, the request that the effective date 
of the amendment be postponed, suspended, or revoked is denied and 
the application for interim relief is dismissed. 


(A. D. 1780) 


In re Ewine Von AttmMen Datry Company. AMA Doc. No. 46-4. 
Decided June 10, 1948. 


Denial of Motion to Dismiss Petition for Relief 


Where petitioner, a handler subject to Order No. 46 regulating the handling of 
milk in the Louisville, Kentucky, marketing area, filed a petition praying 
for relief on the ground that the market administrator failed to act, for a 
period of about nine months, on petitioner’s request to recompute its liability 
so as to include consideration of certain uninspected milk at petitioner’s 
graded plant as “emergency milk,” and to give credit therefor on petitioner’s 
account, which inaction, petitioner contended, constituted a refusal of such 
request and the taking of adverse action in connection therewith, it is held, 
upon motion by the Assistant Administrator, Production and Marketing 
Administration, to dismiss said petition, that no decision should be made 
on the motion to dismiss unless and until the record shows whether the 
market administrator has now acted, and, if he has acted to the dissatisfac- 
tion of petitioner, it may file a new or amended petition.* 


Mr. Matthew M. Wallrich, of Shawano, Wisconsin, for petitioner. Mr. Albert B. 
Parker for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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ORDER FOR STATEMENT ON PRESENT STATUS OF CONTROVERSY 


This is a proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act of 1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 601 
et seqg.). The petitioner, Ewing Von Allmen Dairy Company, a 
handler subject to Order No. 46 issued under the act regulating the 
handling of milk in the Louisville, Kentucky, marketing area, filed a 
petition on March 29, 1948. 

In brief, the petition recites that the petitioner in filing its monthly 
reports to the market administrator under Order No. 46 as amended 
October 1, 1946, did not include all of the “emergency” milk received 
at its plant at Madison, Indiana, that the petitioner was informed by a 
field auditor of the market administrator that all of its receipts of 
emergency milk should be reported, that petitioner consequently filed 
data on July 29, 1947, amending its reports, that it requested the market 
administrator to recompute its liability to the producer settlement fund 
for the months of October, November, December, 1946, and January 
1947, that the market administrator has had the question under con- 
sideration since August 1947 but that no decision has been made by 
him despite repeated requests by petitioner. 

Petitioner asks (1) that the Secretary determine that all emergency 
milk received at a graded fluid milk plant under a health permit be 
included as emergency milk receipts and (2) that the market admin- 
istrator be directed to compute the liability of the petitioner in accord- 
ance with the amended data filed with the market administrator July 
29, 1947. 

On April 28, 1948, the Assistant Administrator, Production and 
Marketing Administration, filed an application to dismiss the peti- 
tion. The application to dismiss is based on the general ground that 
the petition is prematurely filed because no action has yet been taken 
by the market administrator upon petitioner’s request. On May 21, 
1948, petitioner filed an answer opposing the application to dismiss. 

Several months have elapsed since the filing of the petition. It 
is possible that since the filing of the petition the market administra- 
tor has acted upon petitioner’s request. If he has acted upon peti- 
tioner’s request, the petition presents a moot question. Petitioner is 
either satisfied or dissatisfied with the action if it has been taken. 
Accordingly, I believe that no decision should be made on the applica- 
tion to dismiss and the answer thereto until the record of the contro- 
versy shows whether the market administrator has acted. If he has 
acted upon the petitioner’s request in a manner considered adverse by 
petitioner, of course the petitioner may file a new or an amended peti- 
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tion. If he has not yet acted, a decision will be made upon the applica- 
tion to dismiss and petitioner’s answer. To ascertain the present status 
of the situation, the parties are ordered to file a statement with respect 
thereto within 20 days from the date hereof. If the market adminis. 
trator has acted and petitioner is dissatisfied with the action, it may 
file a new or amended petition within such time in lieu of the statement. 

A copy hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1781) 


In re Crystau Lake Datry Company AND Momence Mixx Coorerra- 
TIvE Association. AMA Doc. No. 41-26. Decided June 22, 1948. 


Request to File Petition to Amend Complaint Granted 


In the light of all the circumstances disclosed in the proceeding, it is determined 
that the petitioners, handlers subject to Order No. 41 under the act regu- 
lating the handling of milk in the Chicago, Illinois, marketing area, be 
permitted to file a new or amended petition complaining of certain invalidi- 
ties in connection with the issuance of the amendment to Order No. 41, and 
containing the affidavit or affidavits required by the rules of practice, such 
documents to be filed within 20 days after service of this order. 


. John J. Toohey, of Chicago, Illinois, for petitioner. Mr. Julius C. Krause 
for Production and Marketing Administration. Mr. Earl J. Smith, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER FOR THE FILING OF A NEW OR AMENDED PETITION 


On November 19, 1947, petitioners filed a petition under Section 8¢ 
(15) (A) of the Agricultural Adjustment Act (1933), as amended and 
as reenacted and amended by the Agricultural Marketing Agreement 
Act of 1937 (7 U.S. C. 601 et seg.). Crystal Lake Dairy Company 
is a trade name for T. J. Connelley and Momence Milk Cooperative 
Association is a corporation. The petition recites that petitioners are 
handlers subject to Order No. 41 under the act regulating the handling 
of milk in the Chicago, Illinois, marketing area. The petition com- 
plains of invalidities in connection with the issuance of a recent amend- 
ment to Order No. 41. The petition was signed by counsel for the 
petitioners but annexed to the petition were affidavits of verification 
by petitioners’ officers. 

An answer to the petition was filed on behalf of the Assistant Ad- 
ministrator, Production and Marketing Administration, on December 
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19,1947. A prehearing conference was held on April 2, 1948, at Wash- 
ington, D. C., before Earl J. Smith, presiding officer. At the prehear- 
ing conference, petitioners’ counsel indicated that he might wish to 
amend his petition. An agreement was made by the parties at the 
conference to the effect that if the petition was not amended by April 
19, 1948, the proceeding would continue on the basis of the petition 
filed on November 19, 1947. On April 16, 1948, a document was 
filed entitled, “Amended and Supplemental Petition.” This docu- 
ment incorporates the original petition by reference and contains ad- 
ditional allegations to the effect that neither the Secretary of Agricul- 
ture nor the Acting Secretary of Agriculture personally heard or 
read all the testimony or studied all the evidence, argument and sug- 
gested findings of fact and conclusions in connection with the issuance 
of the protested amendment. Consequently, it is claimed that the act, 
the regulations issued by the Department, the Administrative Pro- 
cedure Act, and the Fifth Amendment to the Constitution of the 
United States were breached. 

The amended and supplemental petition was signed by counsel for 
the petitioners but no affidavits of verification were annexed. On May 
28, 1948, the Acting Assistant Administrator, Production and Market- 
ing Administration, filed an application to dismiss the amended and 
supplemental petition on the grounds that (1) the petition does not 
state facts sufficient to constitute a cause of action, (2) the allegations 
of the petition appear not to have been filed in good faith, and (3) 
the petition does not have annexed to it an affidavit of verification as 
required by section 900.52 (b) (6) of the rules of practice. A support- 
ing brief was also filed. The application to dismiss and the brief seem 
to be directed mainly if not solely to the portion of the amended and 
supplemental petition that was not in the original petition. 

On June 10, 1948, counsel for petitioners filed an application for 
leave to supply verification to the amended and supplemental petition 
and on June 19, 1948, asked that he be given ten days after the ruling 
on his application in which to file an answer to respondent’s applica- 
tion to dismiss the amended and supplemental petition. 

It seems to me that the best thing to do in the circumstances disclosed 
is to permit petitioners to file a new or amended petition containing the 
affidavit or affidavits required by the rules of practice. Petitioners may 
do so within 20 days after service of this order. It is unnecessary then 
to rule upon petitioners’ request for an extension of time for the filing 
of a reply to respondent’s application to dismiss. 





444 ANTI-HOG-CHOLERA SERUM AND HOG-CHOLERA VIRUS 74A4.D, 
(A. D. 1782) 


In re Itu1no1is Farm Bureau Serum Assocration. BAI Doc. No, 
361-1. Decided June 7, 1948. 


Denial of Application for Interim Relief—Denial of Request for Suspension of 
Protested Rules and Regulations—Failure to Allege Irreparable Damages— 
Rules of Practice Relating to Request for Stay 


Where petitioner, in a proceeding under 7 U. S. C. § 851 et seq. regulating the 
handling of anti-hog-cholera serum and hog-cholera virus, alleged in hig 
petition certain invalidities in the rules and regulations adopted under the 
act by the Control Agency for the administration of B. A. I. and approved 
by the Acting Secretary of Agriculture, and requested that the protested 
provisions be suspended pending the outcome of the proceeding, held, that 
since the petition does not set out or allege any irreparable injury and the 
rules of practice require any request for a stay to be made by application 
separate from the petition stating facts upon which the application for 
interim relief is based, the request for suspension of the protested rules 
and regulations pending hearing and decision upon the petition should be 
denied.* 

Illinois Farm Bureau Serum Association, of Chicago, Illinois, petitioner pro se, 
Mr. John G. Liebert for Bureau of Animal Industry. 


Decision by Thomas J. Flavin, Judicial Officer. 


DENIAL OF APPLICATION FOR INTERIM RELIEF 


This is a proceeding under the Act of August 24, 1935, 49 Stat. 
781 et seqg., 7 U. S. C. Chapter 30, regulating the handling of anti-hog- 
cholera serum and hog-cholera virus. Petitioner, Illinois Farm Bu- 
reau Serum Association, filed a petition on May 26, 1948, complain- 
ing of certain provisions of rules and regulations (13 F. R. 2253) 
adopted by the Control Agency for the administration of B. A. I. Order 
No. 361 (9 CFR, Part 131; 12 F. R. 5385) issued under the act. The 
rules and regulations were approved by the Acting Secretary of Agri- 
culture on April 21, 1948. 

The petition after relating alleged invalidities in the rules and 
regulations contains a request that the protested provisions be sus- 
pended pending the outcome of the proceeding. On June 4, 1948, the 
Bureau of Animal Industry filed an answer to the request for a stay 
pointing out that no grounds for interim relief are set out and that 
the request for a suspension does not comply with applicable rules of 
practice (§ 132.70 (a), 12 F. R. 2985) governing applications for 
interim relief during the pendency of proceedings such as this. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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The petition does not set out or even allege any irreparable injury 
necessitating interim relief. In addition, the rules of practice require 
any request for a stay to be by application separate from the petition 
stating facts upon which the application for interim relief is based. 

Accordingly, the request for suspension of the protested rules and 
regulations pending hearing and decision upon the petition is denied. 


(A. D. 1783) 


In re Towa Farm Bureau Feperation AND Iowa Farm Serum Com- 
pany. BAI Doc. No. 361-2. Decided June 7, 1948. 


Denial of Application for Interim Relief—Denial of Request for Suspension of 
Protested Rules and Regulations—Failure to Allege Irreparable Damages— 
Rules of Practice Relating to Request for Stay 

Same as 7 A. D. 444, ante.* 


Iowa Farm Bureau Federation and Iowa Farm Serum Company, both of Chicago, 
Illinois, petitioner pro se. Mr. John G. Liebert for Bureau of Animal Industry. 


Decision by Thomas J. Flavin, Judicial Officer. 
DENIAL OF APPLICATION FOR INTERIM RELIEF 


This is a proceeding under the Act of August 24, 1935, 49 Stat. 781 
et seg., 7 U. S. C. Chapter 30, regulating the handling of anti-hog- 
cholera serum and hog-cholera virus. Petitioners, lowa Farm Bureau 
Federation and Iowa Farm Serum Company, filed a petition on May 
26, 1948, complaining of certain provisions of rules and regulations 
(13 F. R. 2253) adopted by the Control Agency for the administra- 
tion of B. A. I. Order No. 361 (9 CFR, Part 131; 12 F. R. 5385) 
issued under the act. The rules and regulations were approved by the 
Acting Secretary of Agriculture on April 21, 1948. 

The petition after relating alleged invalidities in the rules and regu- 
lations contains a request that the protested provisions be suspended 
pending the outcome of the proceeding. On June 4, 1948, the Bureau 
of Animal Industry filed an answer to the request for a stay pointing 
out that no grounds for interim relief are set out and that the request 
for a suspension does not comply with applicable rules of practice 
(§ 182.75 (a), 12 F. R. 2985) governing applications for interim 
relief during the pendency of proceedings such as this. 

The petition does not set out or even allege any irreparable injury 
necessitating interim relief. In addition, the rules of practice require 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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any request for a stay to be by application separate from the petition 

stating facts upon which the application for interim relief is based. 
Accordingly, the request for suspension of the protested rules and 

regulations pending hearing and decision upon the petition is denied. 


(A. D. 1784) 


In re ANcHOoR Serum Company, St. Joseph, Missouri. BAI Doc. No. 
361-3. Decided June 7, 1948. 


Denial of Application for Interim Relief—Denial of Request for Suspension of 
Protested Rules and Regulations—Failure to Allege Irreparable Damages— 
Rules of Practice Relating to Request for Stay 


Same as 7 A. D. 444, ante.* 
Anchor Serum Company, of South St. Joseph, Missouri, pro se. Mr. John G. 
Liebert for Bureau of Animal Industry. 


Decision by Thomas J. Flavin, Judicial Officer. 


DENIAL OF APPLICATION FOR INTERIM RELIEF 


This is a proceeding under the Act of August 24, 1935, 49 Stat. 781 
et seg., 7 U. S. C. Chapter 30, regulating the handling of anti-hog- 
cholera serum and hog-cholera virus. Petitioner, Anchor Serum 
Company, St. Joseph, Missouri, filed a petition on May 26, 1948, com- 
plaining of certain provisions of rules and regulations (13 F. R. 2253) 
adopted by the Control Agency for the administration of B. A. I. 
Order No. 361 (9 CFR, Part 131; 12 F. R. 5385) issued under the act. 
The rules and regulations were approved by the Acting Secretary of 
Agriculture on April 21, 1948. 

The petition after relating alleged invalidities in the rules and 
regulations contains a request that the protested provisions be sus- 
pended pending the outcome of the proceeding. On June 4, 1948, 
the Bureau of Animal Industry filed an answer to the request for a 
stay pointing out that no grounds for interim relief are set out and that 
the request for a suspension does not comply with applicable rules of 
practice (§ 132.70 (a), 12 F. R. 2985) governing applications for 
interim relief during the pendency of proceedings such as this. 

The petition does not set out or even allege any irreparable injury 
necessitating interim relief. In addition, the rules of practice require 
any request for a stay to be by application separate from the petition 
stating facts upon which the application for interim relief is based. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Accordingly, the requests for suspension of the protested rules and 
regulations pending hearing and decision upon the petition is denied. 


(A. D. 1785) 


In re ANcuor Serum Company or Minnesora, Inc. BAI Doc. No. 
361-4. Decided June 7, 1948. 


Denial of Application for Interim Relief—Denial of Request for Suspension of 
Protested Rules and Regulations—Failure to Allege Irreparable Damages— 
Rules of Practice Relating to Request for Stay 


Same as 7 A. D. 444, ante.* 
Anchor Serum Company of Minnesota, Inc., of South St. Paul, Minnesota, peti- 
tioner pro se. Mr. John G. Liebert for Bureau of Animal Industry. 


Decision by Thomas J. Flavin, Judicial Officer. 


DENIAL OF APPLICATION FOR INTERIM RELIEF 


This is a proceeding under the Act of August 24, 1935, 49 Stat. 781 
et seg., 7 U. S. C. Chapter 30, regulating the handling of anti-hog- 
cholera serum and hog-cholera virus. Petitioner, Anchor Serum 
Company of Minnesota, Inc., filed a petition on May 27, 1948, com- 
plaining of certain provisions of rules and regulations (13 F. R, 2253) 
adopted by the Control Agency for the administration of B. A. I. 
Order No. 361 (9 CFR, Part 131; 12 F. R. 5385) issued under the act. 
The rules and regulations were approved by the Acting Secretary of 
Agriculture on April 21, 1948. 

The petition after relating alleged invalidities in the rules and regu- 
lations contains a request that the protested provisions be suspended 
pending the outcome of the proceeding. On June 4, 1948, the Bureau 
of Animal Industry filed an answer to the request for a stay pointing 
out that no grounds for interim relief are set out and that the request 
for a suspension does not comply with applicable rules of practice 
(§ 182.70 (a), 12 F. R. 2985) governing applications for interim relief 
during the pendency of proceedings such as this. 

The petition does not set out or even allege any irreparable injury 
necessitating interim relief. In addition, the rules of practice require 
any request for a stay to be by application separate from the petition 
stating facts upon which the application for interim relief is based. 

Accordingly, the request for suspension of the protested rules and 
regulations pending hearing and decision upon the petition is denied. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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(A. D. 1786) 


In re ANcuor Serum Company, Indianapolis, Indiana. BAI Doe, 
No. 361-5. Decided June 14, 1948. 


Denial of Application for Interim Relief—Denial of Request for Suspension of 
Protested Rules and Regulations—Failure to Allege Irreparable Damages— 
Rules of Practice Relating to Request for Stay 


Same as 7 A. D. 444, ante.* 


Anchor Serum Company, of Indianapolis, Indiana, petitioner pro se. Mr. John 
G. Liebert for Bureau of Animal Industry. 


Decision by Thomas J. Flavin, Judicial Officer. 


DENIAL OF APPLICATION FOR INTERIM RELIEF 


This is a proceeding under the Act of August 24, 1935, 49 Stat. 
781 et seq., 7 U.S. C. Chapter 30, regulating the handling of anti-hog- 
cholera serum and hog-cholera virus. Petitioner, Anchor Serum 
Company, Indianapolis, Indiana, filed a petition on June 7, 1948, com- 
plaining of certain provisions of rules and regulations (13 F. R. 2253) 
adopted by the Control Agency for the administration of B. A. I. 
Order No. 361 (9 CFR, Part 131; 12 F. R. 5885) issued under the 
act. The rules and regulations were approved by the Acting Sec- 
retary of Agriculture on April 21, 1948. 

The petition after relating alleged invalidities in the rules and 
regulations contains a request that the protested provisions be sus- 
pended pending the outcome of the proceeding. On June 9, 1948, the 
Bureau of Animal Industry filed an answer to the request for a stay 
pointing out that no grounds for interim relief are set out and that 
the request for a suspension does not comply with applicable rules 
of practice (§ 132.70 (a), 12 F. R. 2985) governing applications for 
interim relief during the pendency of proceedings such as this. 

The petition does not set out or even allege any irreparable injury 
necessitating interim relief. In addition, the rules of practice require 
any request for a stay to be by application separate from the petition 
stating facts upon which the application for interim relief is based. 

Accordingly, the request for suspension of the protested rules and 
regulations pending hearing and decision upon the petition is denied. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 





WHITE SERUM CO. 


(A. D. 1787) 


In re Wurte Serum Company, Nashville, Tennessee. BAI Doc. No. 
361-6. Decided June 14, 1948. 


Denial of Application for Interim Relief—Denial of Request for Suspension of 
Protested Rules and Regulations—Failure to Allege Irreparable Damages— 
Rules of Practice Relating to Request for Stay 


Same as 7 A. D. 444, ante.* 


White Serum Company, of Nashville, Tennessee, petitioner pro se. Mr. John G. 
Liebert for Bureau of Animal Industry. 


Decision by Thomas J. Flavin, Judicial Officer. 


DENIAL OF APPLICATION FOR INTERIM RELIEF 


This is a proceeding under the Act of August 24, 1935, 49 Stat. 781 
w seg. 7 U. S. C. Chapter 30, regulating the handling of anti-hog- 
cholera serum and hog-cholera virus. Petitioner, White Serum Com- 
pany, Nashville, Tennessee, filed a petition on June 7, 1948, complain- 
ing of certain provisions of rules and regulations (13 F. R. 2253) 
adopted by the Control Agency for the administration of B. A. I. 
Order No. 361 (9 CFR, Part 131; 12 F. R. 5385) issued under the act. 
The rules and regulations were approved by the Acting Secretary of 
Agriculture on April 21, 1948. 

The petition after relating alleged invalidities in the rules and regu- 
lations contains a request that the protested provisions be suspended 
pending the outcome of the proceeding. On June 9, 1948, the Bureau 
of Animal Industry filed an answer to the request for a stay pointing 
out that no grounds for interim relief are set out and that the request 
for a suspension does not comply with applicable rules of practice 
(§ 132.70 (a), 12 F. R. 2985) governing applications for interim relief 
during the pendency of proceedings such as this. 

The petition does not set out or even allege any irreparable injury 
necessitating interim relief. In addition, the rules of practice require 
any request for a stay to be by application separate from the petition 
stating facts upon which the application for interim relief is based. 

Accordingly, the request for suspension of the protested rules and 
regulations pending hearing and decision upon the petition is denied. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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(A. D. 1788) 


In re Monteomery Serum Company, Montgomery, Alabama. BAI 
Doc. No. 361-7. Decided June 17, 1948. 


Denial of Application for Interim Relief—Denial of Request for Suspension of 
Protested Rules and Regulations—Failure to Allege Irreparable Damages— 
Rules of Practice Relating to Request for Stay 

Same as 7 A. D. 444, ante.* 

Montgomery Serum Company, of Montgomery, Alabama, pro se. Mr. John G, 

Liebert for Bureau of Animal Industry. 

Decision by Thomas J. Flavin, Judicial Officer. 

DENIAL OF APPLICATION FOR INTERIM RELIEF 


This is a proceeding under the Act of August 24, 1935, 49 Stat. 781 
et seg., 7 U. S. C. Chapter 30, regulating the handling of anti-hog- 
cholera serum and hog-cholera virus. Petitioner, Montgomery Serum 
Company, Montgomery, Alabama, filed a petition on June 9, 1948, 
complaining of certain provisions of rules and regulations (13 F. R. 
2253) adopted by the Control Agency for the administration of B, A. I. 
Order No. 361 (9 CFR, Part 131; 12 F. R. 5385) issued under the 
act. The rules and regulations were approved by the Acting Secre- 
tary of Agriculture on April 21, 1948. 

The petition after relating alleged invalidities in the rules and 
regulations contains a request that the protested provisions be sus- 
pended pending the outcome of the proceeding. On June 11, 1948, 
the Bureau of Animal Industry filed an answer to the request for a 
stay pointing out that no grounds for interim relief are set out and 
that the request for a suspension does not comply with applicable rules 
of practice (§ 132.70 (a), 12 F. R. 2985) governing applications for 
interim relief during the pendency of proceedings such as this. 

The petition does not set out or even allege any irreparable injury 
necessitating interim relief. In addition, the rules of practice require 
any request for a stay to be by application separate from the petition 
stating facts upon which the application for interim relief is based. 

Accordingly, the request for suspension of the protested rules and 
regulations pending hearing and decision upon the petition is denied. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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(A. D. 1789) 


In re Denver Unton Srocx Yarps Company. P&S Doc. No. 450. 
Decided June 8, 1948. 


Rates and Charges—Petition to File New Tariff Granted 


Since the parties to this rate proceeding under the act are agreed, the respondent 
is authorized to file its proposed Supplement No. 5 to Tariff No. 9 and, 
during the two-year period beginning on the effective date of this order and 
in the absence of a further order, the respondent is authorized, upon certain 
conditions, to charge and assess the rates and charges set out herein, and, 
for good cause shown, this order shall become effective in less than 30 days, 
namely, on the 11th day after its date of signature.* 

Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Ashley Sellers. of McFarland & Sellers, of Washington, D. C., 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 
CONSENT ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 e¢ seg.). On February 17, 1937, the 
Assistant Secretary of Agriculture issued an order prescribing rates 
and charges for the furnishing of stockyard services by the respondent. 
Since that date a number of orders have been issued in the proceeding. 
Under the provisions of the orders presently in effect the respondent 
is authorized to publish, demand, and collect the rates and charges 
set forth in its Tariff No. 9, as supplemented, on file in the Livestock 
Branch, Production and Marketing Administration. 

On April 6, 1948, the respondent filed a petition requesting the 
issuance of an order providing for authorization to (1) publish, de- 
mand, and collect on a permanent basis the rates and charges set out 
in its Tariff No. 9 as presently supplemented, (2) revise the first and 
third paragraphs of the language appearing under the heading “Sub- 
ject to Exceptions Hereinafter Stipulated”, and (3) modify certain 
rates and charges for a period of two years following the effective 
date of the order. 

Notice of the petition was given to the public by publication in the 
Federal Register on April 27, 1948 (13 F. R. 2265). This notice set 
cut in detail the proposed new yardage charges as well as comparable 
charges presently authorized and enumerated specifically other 
changes petitioned for. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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No interested person has notified the hearing clerk of any desire to 
be heard in the matter. The Livestock Branch has filed an answer 
opposing that part of the petition which seeks to make permanent the 
rates and charges currently in effect and recommending that action 
on the request for a change in the basic rates and charges be deferred, 
The Livestock Branch has stated that it is of the opinion that the 
increased rates petitioned for will be just and reasonable during the 
next two years and recommended that the respondent be authorized 
to file the proposed Supplement No. 5 to Tariff No. 9 attached to the 
petition and further recommended that the respondent be authorized 
to assess the rates and charges provided for in Tariff No. 9 as so sup- 
plemented for a period of two years following the effective date of 
this order, subject to the conditions prescribed in the order dated 
June 27, 1947, and respondent’s stipulation filed July 23, 1947. The 
Livestock Branch has also recommended that the respondent be au- 
thorized to make the substitutions for the first and second paragraphs 
of the language appearing under the heading “Subject to Exceptions 
hereinafter Stipulated” in Section 1 of Tariff No. 9. 

A reply to answer has been filed in which respondent agrees to the 
issuance of an order making effective the proposed modifications in 
its current rates and charges for a two year period and agrees further 
that the disposition of that portion of respondent’s petition requesting 
that current rates and charges should be made permanent should be 
deferred, without prejudice, to respondent’s right to move for a deter- 
mination of such matter at any time in the future. In the reply to 
answer respondent requests that an order be issued without further 
procedure and that such order become effective eleven days after the 
date of its issuance. 

Inasmuch as the parties are agreed the respondent is authorized 
to file the proposed Supplement No. 5 and, during the two year period 
beginning on the effective date of this order and in the absence of fur- 
ther order, the respondent shall be authorized to charge and assess 
the following rates and charges: 


SECTION 1 
YARDAGE CHARGES: 

Yardage charges are as shown below, and will be assessed against and col- 
lected from the person, firm, or corporation selling, receiving, or handling the 
livestock at the Denver Union Stock Yards, subject to the exceptions below: 

(1) On livestock received and sold at these yards, also including livestock 
resold through commission firms. 

(2) On livestock sold or contracted in the country to weigh and/or deliver 
at these yards. 
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(3) On livestock consigned direct to packers and slaughterers. 
ARRIVING BY RAIL, ON HOOF, OR RESOLD THROUGH COMMIS- 
SION FIRMS: 
Per head 
ee iS a Se ee een asennee teem $0. 55 
A—Calves (under one year old or 400 lbs.) ----------__---_--_-----_- . 36 
- 20 
spice OT IRI i cain pica aera sata en ermenniaemaeet -11 
A—Horses or Mules . 55 
NE TI ais cients peepee 1.50 
A—Direct Hogs by Rail 
ARRIVING BY VEHICLE OTHER THAN RAIL: 
A—Cattle 
A—Calves (under one year old or 400 Ibs.) _--_----_-----____-___-__ -41 
22 
Be OR CUI ais oi eee eee eee .14 
Purebred Bulls 1. 50 
iE TN a ic sence sass accent caemeg caacimesied mai gia emanate 14 
RESOLD and/or REWEIGHED for purposes of sale except through com- 
mission firms: 
Cattle 


ee ee ne a eS 
TEUNRONCD  NIP NN cscs coco cae ented ach a th lin ns apc lee amend 
PE TS cesiescesceniacannietg bitcn aicses pic eran dga ae rei lee 

RESOLD and/or REWEIGHED, other than through a commission firm, 

for shipment off the market: 

Cattle 
GCaives (under ane yoar cid oF 400 Dé.) ..-n..~.. oe ce ‘ 
I cag css ce gp ccsn ie in ct ac gar ad sate aaa .03 
Sheep 


SUBJECT TO EXCEPTIONS HEREINAFTER STIPULATED: 

A—On livestock consigned to the Denver market and offered for sale, but 
forwarded unsold to another market or to the country, the yardage 
charge will be waived, unless offered for sale by auction in which 
event full yardage will apply. 

On through shipments, handled for railroads and not sold, the yard- 
age charge will be waived. 

A—Cattle and sheep purchased by contract for a specific consignee at point 
of origin, and moving on through billing to points beyond Denver, 
may be stopped at Denver to be weighed, classified, sorted, inspected, 
delivered, tagged, faced, crotched, and/or diverted for a charge of 
$7.50 per car or per truck in lieu of yardage. In the event the ship- 
ment, or a part of it, is sold on the Denver market, the regular yardage 
charge will apply on that portion sold. If the shipment moves out of 
Denver to a consignee other than that shown on the original contract, 
full yardage charges will apply. (See Note.) 


Note.—This provision is subject to cancelation on one day’s notice. 
A—Advance. 


796669—48——3 
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SEcTION 2 






FEED, BEDDING, ETC. : 
Hay (on fence) Current market price, F. 0. b. stockyards, plus $0.50 per ewt. 
Hay )fed) Current market price, F. 0. b. stockyards, plus $0.60 per ewt. 
Misc. feed, Current market price, F. o. b. stockyards, plus $0.50 per cwt. 

cyards, plus $0.45 per bu. 

us $0.40 per bale. 






Corn, Current market price, EF. 0, b. sto 
Bedding, Current market price, i". 0. b. stockyards, p 
, CO! li ituncous feed and bedding shall be divisible 






The charges on ha 





aimend its charges whenever the margin between 






by five and respondent sial 
the cost and the sale price varies five cents from the margin of profits set forth 
above. When feed other than that set forth above is desired it will be furnished 








if obtainable by special arrangement. 


SECTION 3 









BRANDING, MARKING, CASTRATING, TIPPING, DEHORNING, ETC. : 
A—Branding: Per head 

















One iron__--- ca el ae eS ee iy cae se $0. 17 

Kach additiona! iron__--___ stant Nan OBS PR ae il ES eh nal A ia Deke . 05. 
A—Dehorning or tipping: 

Cows and steers___~--- sca ep aps pase camper ot nels lo Space . 20 

Bul's or stags ss os es ANE Sah JD 5 a ee ee 5 
Castration ; ee : ? a sa oa . 50 
Ha “ seruh anise . 05 
Watt i - oo - amr aeaeocewae Se anweaeewe . 05 






Two cents per head each way additional will be charged for handling cattle 
to or from pens in the 100 to 2,500 seri inclusive. To and from cattle pens num- 
be: above GO - vehi tic charge will be made. 

This Company will n be responsib any loss or damage incident to 






' tippons, dehorning, ete., unless insured with the 


branding, marking, « I 
Company. The Company wiil insure any kind of livestock against death for 
one percent of the deciared valne in addition to the above charges. In the event 


desire of insurance must be 






insurance is desired, declaration of value and 






made when order is placed. 
A—Advauce, 











DIPPING CHARGES: 

A—Dipping charges will be as follows: 
Cows, steers, and heifers, $040 per head; minimum $30 per lot. 
Calves, $0.80 per head ; ininrum $380 per lot. 

Bulls, $0.75 per head ; minimum $30 per lot. 

Lambs, $0.07 per head ; minimum $30 per lot. 

Ewes, $9.08 per head ; minimum $380 per lot. 

Bucks, $0.11 per head; minimum $380 per lot. 

Hogs, $0.11 per head; minimum $30. 














This Company will not be responsible for any loss or damage incident to 
dipping, unless insured with the Company. The Company will insure any kind 
of livestock against death for one per cent of the declared value in addition to 
In the event insurance is desired, declaration of value and 








dipping charge. 
desire of insurance must be made when dipping order is placed. 
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All dipping is subject to the supervision and regulations of the Bureau of 
Animal Industry of the U. S. Department of Agriculture. 
A—Advance. 





SECTION 5 






DISINFECTING CHARGES: 

Whenever the Bureau of Animal Industry or other governmental authority 
deems it necessary to disinfect any portion of this Company’s yards, occasioned 
by the movement of infected stock, the following will be collected from owner 
of such infected stock: 







A—Pens, single load, $5 each. 

A—Pens, double load, $8 each. 

A—Chutes, $5 each. 

A—Alleys, same proportion as pens. 

A—Disinfecting stock cars, $5 per car. 
A—Disinfecting stock trucks or trailers, $5 per truck. 









A—Advance. 





SECTION 6 
IMMUNIZATION AND VACCINATION: 

Use of facilities only: 

Where facilities are used exclusively for vaccination of cattle 5¢ per head 
will be charged. 

Facilities for vaccinating and immunizing swine are leased to private parties, 
but reasonable rates must be charged by them for this work. 

The work of temperaturing and vaccinating swine is done under the super- 
vision and regulations of the Bureau of Animal Industry, United States Depart- 
ment of Agriculture. 

The vaccination of cattle is done by private agencies. 


















SECTION 7 





SPECIAL SALES: 
This Company maintains special stables and pavilions for sales of pure bred 


livestock. 
The use of such facilities and all services in connection therewith will be 


charged for under special agreement. 












BecTION 8 
BOARDING AND STABLING CHARGES: 
A—Draft horses or saddle horses; (owner must call for and deliver all horses 
at company barn), $30 per month. 
A—Single feeds, 50¢ each. 


Above charges include feeding of grain and hay, watering, bedding, cleaning, 
saddling and/or harnessing. 

Milch cows and saddle or other horses kept in cattle, sheep and/or hog yards 
and not in regular movement thru market 25 cents per day ; $5 per month. 

A—Advance. 












SECTION 9 
WEIGHING: 
Weights will be furnished as a basis for freight charges on request of the 
Western Weighing and Inspection Bureau or railroads for a charge of $1.50- 
per draft. 







456 PACKERS AND STOCKYARDS ACT, 1921 


SECTION 10 
MISCELLANEOUS : 
Use of facilities and water for cleaning and washing trucks, 50 cents each, 
Delivering cattle and calves from truck unloading chutes to sales division, 
6 cents per head. 
Delivering sheep and hogs from truck unloading chutes to sales division, 
1 cent per head. 

Special arrangements may be made for water troughs and feed troughs, paper- 
ing cars, partitions in cars, double decking cars, drayage, tying bulls, and other 
services not covered by tariff. 

Disposition of that part of respondent’s petition which seeks to 
make permanent the rates and charges currently in effect is deferred 
without prejudice until respondent shall again move for a determina- 
tion in the matter. 

Respondent is authorized to substitute respectively the two para- 
graphs set out in full in the notice of petition published in the Fed- 
eral Register on April 27, 1948 (13 F. R. 2265) for the first and 
third paragraphs found under the heading “Subject to Exception 
hereinafter Stipulated” in Section 1 of its Tariff No. 9, as supple- 
mented. The language found in Section 11 of Tariff No. 9 shall 
remain as it now appears. The respondent which must prepare for 
and be ready to comply with this order on its effective date has 
requested that it become effective on the eleventh day after its date of 
signature. The Packers and Stockyards Act provides that orders of 
this nature shall not be effective in less than five days after the date 
thereof and that no changes shall be made in rates or charges except 
after ten days’ notice to the public by the person making the change 
unless the Secretary of Agriculture for good cause allows the change 
on less notice. Any undue delay in making the order effective may 
adversely affect marketing facilities. Accordingly, good cause is 
found for making this order effective in less than thirty days. 

This order shall be effective on the eleventh day after its date of 
signature and shall remain in effect for the two-year period following 
its effective date unless changed by another order during that period. 
However, it shall only become effective upon the condition (1) that 
the respondent agrees to furnish reports on a quarterly basis, showing 
an itemized statement of revenues and expenses, including details as 
to the volume of livestock receipts handled and quantities of feed and 
bedding sold and (2) that the respondent agrees that the rates pre- 
scribed herein may be reduced by order if, upon the basis of infor- 
mation disclosed by the reports referred to above, it appears that a 
reduction in rates is warranted, provided, however, that the respond- 
ent’s rates and charges shall not be reduced below the level fixed by 
the order of April 1, 1940, without a hearing first being held on the 
matter. 
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Copies hereof shall be served upon the parties by registered mail or 
in person. 


(A. D. 1790) 


In re St. Louis Nattonat Stockyarps Company. P&S Doc. No. 1246. 
Decided June 17, 1948. 


Modification of Rates and Charges—Effective Date of Order 


Since the parties are agreed, respondent’s request that the order of May 9, 1946, 
as previously modified be further modified so as to authorize respondent to 
amend its tariff and assess its yardage charges and as so modified to con- 
tinue in effect to and including June 30, 1949, granted, and, for good cause 
shown, the order is effective in less than 30 days. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Frederick P. Lee, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U. S. C. 181 et seg.). By supplemental orders 
dated May 9, 1946 (5 A. D. 338), December 4, 1946 (5 A. D. 873), 
August 25, 1947 (6 A. D. 776), and January 16, 1948 (7 A. D. 1), the 
respondent is authorized to assess certain rates and charges, presently 
in effect at its stockyard, to and including June 30, 1948. 

On May 3, 1948, the respondent requested that the order of May 
9, 1946, supra, as presently modified be further modified and continued 
in effect as so modified to and including June 30, 1949. 

Notice of the petition was given to the public by publication in the 
Federal Register on May 26, 1948 (13 F. R. 2824). This notice set 
out in full the proposed charges and the present charges. 

No interested party has indicated a desire to be heard in the matter 
and the Livestock Branch has filed an answer recommending that the 
petition be granted. 

Inasmuch as the parties are agreed and no objection has been filed 
the order of May 9, 1946, supra, is further modified so as to authorize 
the respondent to amend its tariff and assess the following yardage 
charges: 

A. Livestock sold or resold in the’ B. Livestock received directly by 
commission division: packers through the yards: 

Cents per head Cents per head 

GCN aes 66 CRUE cc cnn pores ae 

OR a ascii . . Calves.__- ineiciciaee hain ae 


Hogs__- TI sacs gin aden 
Sheep and Goats__.-_----- Sheep and Goats_—-- nan 
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The order of May 9, 1946, supra, as presently modified and further 
modified herein is continued in effect to and including June 30, 1949, 

The respondent corporation which must prepare for and be ready 
to comply with this order on its effective date, desires to have it 
become effective upon the expiration of the current authorization. 
All interested persons have been afforded a period of fifteen days 
within which to be heard in the matter. The Packers and Stockyards 
Act, requires that orders of this nature shall not be effective in less 
than five days after the date thereof and that no changes shall be 
made in rates or charges except after ten days’ notice to the public by 
the person making the charges unless the Secretary for good cause 
allows the change on less notice. Any undue delay in making the 
order effective may result in adversely affecting marketing facilities. 
Accordingly, good cause is found for making this order effective in 
less than thirty days. Therefore, it shall become effective July 1, 1948. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1791) 


In re Marker AGENCIES AT THE Mississippr VALLEY Strock YarDs. 


P&S Doc. No. 1532. Decided June 17, 1948. 
Modification of Rates and Charges—Effective Date of Order 


Since the parties are agreed, respondents’ request that during the period be- 
ginning July 1, 1948, and ending June 30, 1949, they be authorized to charge 
and assess the same rates and charges now in effect with certain modifi- 
cations, granted, and, for good cause shown, the order is effective in less 
than 30 days. 

Mr. John J. Murray for Livestock Branch, Production and Marketing Admin- 
istration. Market Agencies at Mississippi Valley Stock Yards, St. Louis, 
Missouri, pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL CONSENT ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended, (7 U.S. C. 181 e¢ seg.). By an order dated June 9, 
1947 (6 A. D. 533), the Judicial Officer extended the provisions of 
certain prior orders in the proceeding to and including June 30, 1948. 

On April 23, 1948, the respondents requested that, during the period 
beginning July 1, 1948, and ending June 30, 1949, they be authorized to 
charge and assess the same rates and charges now in effect with certain 
modifications. 
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Notice of the petition was given to the public by publication in the 
Federal Register on May 12, 1948, (13 F. R. 2570). This notice set out 
in full the modifications requested. 

No interested party has indicated a desire to be heard in the matter. 
The Livestock Branch has filed an answer recommending that the 
petition be granted. 

Inasmuch as the parties are agreed and no objection has been filed, 
the respondents’ current authorization is modified so as to permit the 
changes requested in the petition and set out in full in the Federal 
Register on May 12, 1948. In addition, the respondents are authorized 
to continue their current rates and charges as modified herein in effect 
during the period beginning July 1, 1948, and ending June 30, 1949. 

The respondents who must prepare for and be ready to comply with 
this order on its effective date, desire to have it become effective upon 
the expiration date of the current order. All interested persons have 
been afforded a period of fifteen days within which to be heard in the 
matter. The Packers and Stockyards Act requires that orders of this 
nature shall not be effective in less than five days after the date thereof 
and that no changes shall be made in rates or charges except after ten 
days’ notice to the public by the person making the charges unless the 
Secretary for good cause allows the change on less notice. Any undue 
delay in making the order effective may result in adversely affecting 
marketing facilities. Accordingly, good cause is found for making 
this order effective in less than thirty days. Therefore, it shall become 
effective July 1, 1948. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


(A. D. 1792) 


Harry C. Danizts v. St. Lours Nationa Stockyarps Co. P&S Doc. 
No. 1807. Decided June 18, 1948. 


Dismissal—Settlement Between Parties 


Complaint against respondent for alleged discrimination in the allocation and dis- 
tribution of cattle pen space at the St. Louis National Stockyards, dismissed, 
upon notification by the parties that the matter in controversy has been set- 
tled to the satisfaction of all parties concerned. 


". Harry C. Daniels, of National Stockyards, Illinois, pro se. Mr. Gilbert No- 
votny, of National Stockyards, Illinois, for respondent. Mr. John J. Curry, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
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DISMISSAL OF COMPLAINT 


In a complaint filed December 23, 1947, Harry C. Daniels, the owner 
and operator of Harry C. Daniels & Co., livestock commission mer- 
chants, alleged that the respondent had discriminated against his firm 
in the allocation and distribution of cattle pen space at the St. Louis 
National Stockyards. The burden of the complaint was that the yard 
company in 1945 had taken certain pens from the complainant and 
assigned them to a competitor who had handled a larger number of 
cattle during the preceding year; that in subsequent years complainant, 
in turn, outstripped his competitor in the number of livestock handled, 
in consequence of which he felt he was entitled to have returned to him 
- the same pens which had been taken from him; and that the yard com- 
pany instead of complying with his request to have the same pens re- 
turned to him assigned him other pens which were not satisfactory to 
him. Accordingly, respondent requested an oral hearing on the matter. 

A hearing was held on March 6, 1948, in the course of which the 
parties advised the examiner that it was their belief that they would be 
able to settle the dispute on an amicable basis. Pursuant thereto the 
parties advised the examiner on May 31, 1948, that as of May 25, 1948, 
the matter had been disposed of by the assignment of pens satisfactory 
to all parties concerned. 

In view of the settlement thus reached by the parties, it is not nec- 
essary to take further cognizance of the matter. The complaint is 
therefore dismissed and the docket closed. 

Copies hereof shall be served on the parties by registered mail or 
in person. 


(A. D. 1793) 


In re Marxer Acencres at St. Louts Natrona Srocxyarps. P&S 
Doc. No. 383. Decided June 21, 1948. 


Rates and Charges—Amendment of Tariff 


Since the parties are agreed, respondents’ request for authority to amend their 
tariff presently in effect, granted, and, for good cause shown, the order is 
effective in less than 30 days. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Administra- 
tion. Market Agencies at St. Louis National Stockyards, National Stockyards, 
Illinois, pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 
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SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U. S. C. 181 et seg.). By supplemental orders 
dated December 30, 1947 (6 A. D. 1133) and February 10, 1948 (7 
A. D. 127), respondents are authorized to assess certain rates and 
charges, presently in effect. 

On April 30, 1948, by petition, respondents requested authority to 
amend their tariff presently in effect in respect to Section A, paragraph 
(2) and Sections B, D, and E. 

Notice of the petition was given to the public by publication in the 
Federal Register on May 26, 1948 (13 F. R. 2824). This notice set 
out in full the proposed changes. 

No interested party has indicated a desire to be heard in the matter 
and the Livestock Branch has filed an answer recommending that the 
petition be granted. 

Inasmuch as the parties are agreed and no objection has been filed 
respondents are authorized to amend the tariff presently in effect so 
that Section A, paragraph (2) and sections B, D, and E shall conform 
to the paragraphs so identified in the petition and the publication in 
the Federal Register on May 26, 1948. 

The respondents who must prepare for and be ready to comply with 
this order on its effective date, desire to have it become effective as 
soon as possible. All interested persons have been afforded a period 
of fifteen days within which to be heard in the matter. The Packers 
and Stockyards Act requires that orders of this nature shall not be 
effective in less than five days after the date thereof and that no 
changes shall be made in rates or charges except after ten days’ notice 
to the public by the person making the charges unless the Secretary 
for good cause allows the change on less notice. Any undue delay in 
making the order effective may result in adversely affecting marketing 
facilities. Accordingly, good cause is found for making this order 
effective in less than thirty days. Therefore, it shall become effective 
July 1, 1948. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 
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In re McKinuey-Winter Livestock Commission CoMPANY. 
Doc. No. 1796. Decided June 23, 1948. 


Cease and Desist—Violation of Act 


Respondent, a partnership, registered as a market agency to buy and sell live- 
stock on commission, and as a dealer to buy and sell livestock for its own 
account, is ordered to cease and desist from: (1) permitting its officers or 
employees to deal in livestock consigned to it for sale on a commission or 
agency basis; (2) purchasing consigned livestock without showing names on 
the accounts of sale; (3) failing to furnish a true, full, and correct written 
account of sale of all livestock ; and (4) respondent is directed to keep such 
accounts, records and memoranda as will fully and correctly disclose all 
transactions involved in its business. 


Violation of Act—Unreasonable or Discriminatory Practices 


Repeated failure to show on accounts of sale rendered to livestock consignors 
the true names of the purchasers of livestock consigned to market agency 
for sale on a commission basis constitutes an unjust, unreasonable, and dis- 
criminatory practice in violation of § 307 of the act and the regulations 
promulgated thereunder. 


Violation of Act—Permitting Officers and Employees to Deal in Livestock 


Permitting an officer of the firm and an employee to deal in livestock consigned to 
market agency for sale on a commission basis constitutes a violation of § 307 
of the act and regulations promulgated thereunder. 


Violation of Act—Failure to Keep Proper Accounts and Records 


Failure to keep accounts, records, and memoranda that would fully and correctly 
disclose all transactions involved in the business of market agency constitutes 
a violation of § 401 of the act and the regulations promulgated thereunder. 

Mr. Rogers N. Robinson for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Clyde T. Davis, of La Junta, Colorado, for respondent. Mr. 
John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act (7 U.S. C. 1940 ed. 181 et seg.) instituted by a complaint filed on 
October 15, 1947, by the Director of the Livestock Branch, Production 
and Marketing Administration, against McKinley-Winter Livestock 
Commission Company, a partnership registered under the act as a 
market agency to buy and sell livestock on commission and as a dealer 
to buy and sell livestock for its own account at the McKinley-Winter 
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Livestock Commission Company stockyard at La Junta, Colorado. It 
is charged in the complaint that the respondent violated the act and 
the regulations issued pursuant thereto by permitting an officer and an 
employee to purchase livestock out of consignments handled by it on a 
commission basis; by issuing accounts of sale to its consignors concern- 
ing the sale of their livestock which did not show the true names of the 
persons to whom the livestock consigned for sale had been sold; by 
weighing and invoicing to “sales company” and to various fictitious 
names livestock consigned to it for sale on a commission basis and 
issuing accounts of sale therefor showing that the livestock had been 
purchased by such fictitious persons, whereas the accounts of sale 
should have shown the purchaser in each instance as the McKinley- 
Winter Livestock Company; and by permitting Hugh W. Ford, a 
partner, to purchase various cattle out of different consignments of 
livestock and reporting on accounts of sale transmitted to the indi- 
vidual consignors concerned that said cattle had been purchased 
by persons other than the said Hugh W. Ford. It was also alleged 
that the respondent violated the act and the regulations by failing to 
keep such accounts, records, and memoranda as would fully and cor- 
rectly disclose all transactions involved in its business. The respond- 
ent in its answer admitted the factual allegations of the complaint but 
requested that the Department hold in abeyance any further formal 
action for a period of approximately six months during which time 
the respondent would demonstrate its eagerness to comply with the 
requirements of the act and the regulations. The complainant opposed 
such request, whereupon the matter was set down for oral hearing. 

A hearing was held at Denver, Colorado, on December 17, 1947, 
before John J. Curry, an examiner of the Office of Hearing Examiners, 
United States Department of Agriculture. Rogers N. Robinson, at- 
torney, Office of the Solicitor, appeared on behalf of the Livestock 
Branch, Production and Marketing Administration, and Clyde T. 
Davis, attorney at law, La Junta, Colorado, appeared for the re- 
spondent. At the hearing the respondent reiterated its admission 
of all the factual allegations of the complaint but offered testimony 
in mitigation thereof. The complainant offered in evidence a stipula- 
tion, dated June 8, 1943, entered into by the respondent with the en- 
forcement agency of the Department in which it admitted violating 
the act and the regulations during the months of January and Feb- 
ruary, 1943: (a) by failing to show on accounts of sale issued to 
consignors of livestock the true and correct names of purchasers of 
livestock on various occasions, (b) by failing to disclose to the differ- 
ent consignors concerned that livestock consigned by them had been 
sold to a person in whose business one of the partners had a pecuniary 
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interest, and (c) by permitting an employee of the respondent to deal 
in livestock received by it for sale on a commission basis. Respondent 
further stipulated that it would desist from committing such par- 
ticular violations and agreed that, if in the future it engaged in any 
practices prohibited by the act, such stipulation would be admissible 
as evidence of the facts and practices set forth therein in any sub- 
sequent proceeding involving it before the Secretary of Agriculture. 
There was also offered in evidence correspondence between the re- 
spondent and the officials of the Packers and Stockyards Division of 
the Livestock Branch showing that the respondent, despite the stipu- 
lation, had continued to engage in the same type of violations de- 
scribed in the stipulation. Paul K. Grogan, district supervisor for 
the Denver District of the Packers and Stockyards Division, Denver, 
Colorado, testified that, prior to the occurrence of the violations 
charged in the complaint, he had discussed with various members of 
the respondent firm, on at least ten occasions, their failure to comply 
with the regulations with a view to their discontinuance, and stated 
further that he was of the opinion that the respondent firm fully 
understood such regulations. 

In his testimony, Hugh W. Ford, a partner in the respondent firm, 
stated that some of the violations complained of were caused by in- 
experienced help which the firm had to employ at a time when its 
business was expanding rapidly. He stated that the firm was com- 
pelled at times to take into its own account livestock which it had 
actually purchased for its customers. This would occur where it had 
an order to purchase a full carload of livestock and it was able to 
purchase only part of a carload. In such cases, it was stated, it would 
not be feasible to ship less than a carload of livestock since the full 
carload freight charge would apply even if the car was only partly 
loaded. Also, in some instances the firm had to pay for livestock which 
it had sold in the auction ring to persons who could not be located 
thereafter to consummate the gale. 

Both parties filed suggested findings of fact, conclusions, and order 
with the examiner. The complainant asked that respondent be or- 
dered to cease and desist from the violations alleged. In his report, 
the examiner followed the recommendations of complainant. No ex- 
ceptions to the report were filed. 


FINDINGS OF FACT 


1. McKinley-Winter Livestock Commission Company Is a parmer- 
ship composed of Hugh W. Ford, Ted R. McKinley and Karl! M. Win- 
ter, and at all times material herein was registered with the Secretary 
of Agriculture as a market agency to buy and sell livestock on com- 
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mission, and as a dealer to buy and sell livestock for its own account 
at the McKinley-Winter Livestock Commission Company stockyard 
at La Junta, Colorado. 

2. The McKinley-Winter Livestock Commission Company stock- 
yard, La Junta, Colorado, has been found by the Secretary of Agri- 
culture to be a stockyard within the meaning of that term as it is 
defined in the act (9 CFR 204.1) and notice of such finding has been 
given to the owner of that stockyard and to the public as required by 
the act. At all times material herein the stockyard was subject to the 
provisions of the act. 

3. On or about January 29, 1946, the respondent permitted R. K. 
Wilson, one of its employees, to purchase one heifer consigned to it 
for sale on a commission basis by Walter Huffman, Las Animas, 
Colorado. 

4. Onor about July 30, 1946, the respondent permitted R. K. Wilson, 
one of its employees, to purchase one steer consigned to it for sale 
on a commission basis by R. C. Inge, La Junta, Colorado. 

5. At various other times during the period beginning January 1, 
1946, and ending July 30, 1946, the respondent permitted R. K. Wilson, 
one of its employees, to purchase livestock out of various consignments 
shipped to it for handling on a commission basis. 

6. On or about January 29, 1946, the respondent sold two steers con- 
signed to it for sale on a commission basis by Harold Good and issued 
an account of sale to Harold Good showing that the steers had been 
sold to “Frankie”, when in fact the steers were sold to Frank Bracco, 
Trinidad, Colorado. 

7. On or about May 7, 1946, the respondent sold four heifers con- 
signed to it for sale on a commission basis by Chris Hensen, Fowler, 
Colorado, and issued an account of sale to Chris Hensen showing that 
the heifers had been sold to “Frankie”, when in fact the heifers were 
sold to Frank Bracco, Trinidad, Colorado. 

8. On or about January 15, 1946, the respondent sold one steer con- 
signed to it for sale on a commission basis by Claude Gore, and issued 
an account of sale to Claude Gore showing that the steer had been 
sold to “#20 Leroy”, when in fact the steer was sold to Leroy 
McKenney, Lamar, Colorado. 

9. On or about March 19, 1946, the respondent sold two heifers con- 
signed to it for sale on a commission basis by Jim Martin, La Junta, 
Colorado, and issued an account of sale to Jim Martin showing that 
the heifers had been sold to “#20”, when in fact the heifers were sold 
to Leroy McKenney, Lamar, Colorado. 

10. During various other times beginning January 1, 1946, and 
ending July 30, 1946, the respondent received livestock for sale on a 
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commission basis for the accounts of various other consignors and 
issued accounts of sale to the consignors which did not show the true 
names of the persons to whom the livestock consigned for sale had been 
sold. 

11. On or about January 1, 1946, the respondent received a con- 
signment of seven cattle for sale on a commission basis, three from 
McEnerney Brothers, Aguilar, Colorado, one from Lucille Pinkham, 
Las Animas, Colorado, one from Edgar Hall, Lamar, Colorado, and 
two from Charles Ford, a brother and business partner of Hugh W. 
Ford, a partner in the respondent firm herein. On the same day the 
respondent weighed the cattle from the consignment to “sales com- 
pany”, invoiced the cost thereof to “Redeiss”, and issued accounts of 
sale to the consignors showing that the cattle had been sold to “Re- 
deiss”, when in fact respondent’s records and accounts of sale should 
have shown the purchaser as McKinley-Winter Livestock Commission 
Company. 

12. On or about May 7, 1946, the respondent received a consignment 
of eight cattle for sale on a commission basis from T. L. Tigner and 
on the same day weighed four cattle from the consignment to “#10 
Quinn,” and issued an account of sale to the consignor showing that 
such cattle had been sold to “#10 Quinn,” when in fact the accounting 
should have shown the purchaser as McKinley-Winter Livestock Com- 
mission Company. 

13. At various other times during the period from January 1, 1946, 
to July 30, 1946, the respondent received consignments of livestock 
for sale on a commission basis from various consignors and from the 
consignments weighted livestock to “sales company,” invoiced them to 
various fictitious names, and issued accounts of sale to the consignors 
showing that the cattle had been purchased by such fictitious persons 
when its records and accounts of sale should have shown the pur- 
chaser as McKinley-Winter Livestock Commission Company. 

14. On or about January 8, 1946, the respondent permitted Hugh W. 
Ford, a partner, to purchase one heifer out of a consignment from 
George Dorch, La Junta, Colorado, and issued an account of sale 
therefor showing that said heifer had been purchased by Joe Green, 
when in fact it was purchased by Hugh W. Ford, a partner, who 
shipped it to Mann, Boyd, Mann Commission Company, Denver, Colo- 
rado, for sale on consignment together with 47 other cattle bought 
by Ford in the country. 

15. On or about January 8, 1946, the respondent permitted Hugh W. 
Ford, a partner, to purchase 39 cattle out of 24 different drafts and 
issued an account of sale to each of the various consignors showing 
the cattle had been purchased by “Crawford,” when in fact said cattle 
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had been purchased and charged to the account of Hugh W. Ford, a 
partner, who on the same day shipped the cattle to the Panhandle 
Livestock Company, Amarillo, Texas, which company is owned jointly 
by Hugh W. Ford and Charles Ford, his partner. 

16. At various other times during the period beginning January 
1, 1946, and ending July 30, 1946, the respondent permitted Hugh W. 
Ford, a partner, to purchase out of different consignments various 
cattle and issued accounts of sale to the individual consignors showing 
that the cattle had been purchased by various persons or numbers, 
when in fact the cattle had been purchased by Hugh W. Ford, a 
partner, and resold by him. 


CONCLUSIONS 


The respondent’s repeated failure to show on accounts of sale 
rendered to livestock consignors the true names of the purchasers of 
livestock consigned to it for sale on a commission basis constituted an 
unjust, unreasonable, and discriminatory practice under section 307 
of the act,’ and is in violation of the regulations.* By permitting 
an officer of the firm and an employee to deal in livestock consigned 
to it for sale on a commission basis the respondent violated section 307 * 
of the act and the regulations issued pursuant thereto.* Respondent 
also breached section 401 of the act ® by failing to keep such accounts, 
records, and memoranda as would fully and correctly disclose all 
transactions involved in its business. 

The record shows that prior to the date of the violations herein, the 
respondent repeatedly violated the act and the regulations despite 
warnings to desist from continuing to do so. In view of such facts 
the violations herein seem flagrant and wilful. Respondent should be 
ordered to cease and desist from such violations. In view of the situ- 
ation disclosed, a suspension of respondent’s registration would nor- 
mally be in order. However, respondent conducts an auction stock- 
yard the services of which we hesitate to make unavailable to the area 
served and the complainant has not asked for suspension. 


ORDER 


McKinley-Winter Livestock Commission Company, a partnership 
composed of Hugh W. Ford, Ted R. McKinley and Karl M. Winter, 
its officers, agents, and employees, shall cease and desist from: 

1. Permitting its officers or employees to deal in livestock consigned 
to it for sale on a commission or agency basis; 

17 U.S. C. 208. 

29 CFR 201.43. 

27 U.S. C. 208. 


*9 CFR 201.60. 
7 U. 6. ¢C. 221. 
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2. Purchasing consigned livestock under the firm’s name or under 
any individual partner’s or employee’s name without showing such 
names on the accounts of sale rendered to the owners of such consigned 
livestock ; and 

8. Failing to furnish consignors of livestock a true, full, and correct 
written account of the sale of all livestock consigned to it for sale on a 
commission basis showing, among other things, the true name of the 
purchaser of such livestock. 

The respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in its 
business. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 10th day after this date. 


(A. D. 1795) 
In re Avpert Fepeti1. PACA Doc. No. 4881. Decided June 1, 1948. 


Revocation of License for Repeated Failure to Pay Promptly and Fully— 
Wilful and Flagrant Violation of Act 


Since respondent’s repeated failure to pay promptly and fully for produce pur- 
chased in interstate commerce, constitutes a wilful and flagrant violation 
of the act, his license should be revoked and the facts and circumstances 
published but in view of the fact that respondent’s license has expired and 
has not been renewed, the revocation of his license is not appropriate.* 


Mr. James FE. Horton, of Washington, D. C., for the Fruit and Vegetable Branch, 
Production and Marketing Administration. Mr. Albert Fedell, of Toledo, 
Ohio, respondent pro se. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act (7 U. S. C. 1940 ed. 499a et seq.), instituted by a 
complaint filed February 16, 1948, by T. C. Curry, Chief, Regulatory 
Division, Fruit and Vegetable Branch, Production and Marketing 
Administration. It was alleged in the complaint that the respondent, 
Albert Fedell, purchased numerous lots of fresh fruits and vegetables 
in interstate commerce and failed to pay therefor, in violation of sec- 
tion 2 of the act (7 U.S. C. 499b). 

Service of the complaint was duly acknowledged by the respondent. 
No answer thereto has been filed or oral hearing requested and, there- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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fore, the respondent is deemed to have admitted the material facts of 
the complaint and waived the right to an oral hearing.” Examiner 
John J. Curry issued an examiner's report to this effect which was 
served upon respondent. No exceptions to the report were filed. 


FINDINGS OF FACT 


1. The respondent, Albert Fedell, is an individual doing business 
at Toledo, Ohio, and at all times mentioned herein was engaged in 
the business of buying and selling perishable agricultural commodities 
in interstate commerce. 

2. License No. 106878 was issued to the respondent on April 18, 
1947, pursuant to the provisions of the act, which license has now 
expired. 

3. During the period from July 12 to September 5, 1947, the re- 
spondent purchased in interstate commerce fresh peaches and fresh 
vegetables from Angelacos Brothers, Chicago, Illinois, for the agreed 
total net price of $460.55, for which payment has not been made. 

4, During the period from July 21 to October 17, 1947, the respond- 
ent purchased in interstate commerce from The Auster Company, 
Inc., Chicago, Illinois, various lots of fresh fruits for the total agreed 
net price of approximately $909.95. As of January 19, 1948, payment 
in the sum of $211.62 had been made, leaving unpaid a balance of 
approximately $698.33. 

5. On or about August 9, 1947, the respondent purchased in inter- 
state commerce from The Rafelson Company, Chicago, Illinois, 300 
bushels of tomatoes for the agreed net sum of $375. As of January 19, 
1948, payment in the sum of $264.52 had been made, leaving unpaid 
a balance of approximately $110.48. 

6. During August 1947, the respondent purchased in interstate com- 
merce from Wainer Fruit Company, Chicago, Illinois, fresh peaches 
for the agreed net sum of $211.75. As of January 19, 1948, payment 
in the sum of $149.36 had been made, leaving unpaid a balance of 
$62.39. 

7. During September and October 1947 the respondent purchased in 
interstate commerce from Chicago Produce Distributors onions or 
other fresh vegetables at the agreed price of $357.25. As of January 
19, 1948, payment in the sum of $170.25 had been made, leaving unpaid 
a balance of $187. 

8. During September and October 1947 the respondent purchased 
in interstate commerce from Troen & Wagner, Inc., Chicago, Illinois, 


1Sections 47.30 (b), 47.32 of the rules of practice governing proceedings under the act 
(12 F. R. 1025; 7 CFR, 1945 Supp. 47.32.). 


796669-——_48——_4 





470 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 7 A.D. 


fresh fruits and vegetables for the total agreed net price of $687. As 
of January 19, 1948, payment in the sum of $147.78 had been made, 
leaving unpaid a balance of $539.22. 


CONCLUSIONS 


Respondent’s repeated failure to pay promptly and fully for perish- 
able agricultural commodities purchased in interstate commerce, as 
set forth herein, constituted a wilful and flagrant violation of section 
2 of the act (7 U. S. C. 499b) for which his license should be revoked 
and the facts and circumstances published, as authorized by section 8 
of the act (7 U. S. C. 499h). However, the license expired on April 
18, 1948, and has not been renewed. Accordingly, revocation is not 
" appropriate. 

ORDER 

The facts as set forth herein shall be published. This order shall 

become effective ten days after the date hereof. 


(A. D. 1796) 
PACA Doc. No. 4915.* Decided June 2, 1948. 


Dismissal—Settlement Between Parties 


Complaint for reparation dismissed upon motion of complainant on the ground 
that the entire dispute has been compromised and settled between the parties. 


Mr. James V. Robins, of Nogales, Arizona, for complainant. Respondent pro se. 
Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


On February 20, 1948, complainant filed a formal complaint against 
respondent under the Perishable Agricultural Commodities Act, 1930 
(7 U.S. C., 1940 ed., 499a et seq.), seeking to recover damages in the 
total amount of $3,940.92 alleged to have been sustained by reason of 
respondent’s failure and refusal to accept delivery of two carloads of 
tomatoes shipped from loading points in * * * to respondent at 
* * *. Respondent filed an Answer denying the allegations of the 
complaint and requesting an oral hearing. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Prior to the setting of a date for oral hearing in the case, com- 
plainant filed a Motion to Dismiss. The motion states that com- 
plainant and respondent entered into an agreement compromising and 
settling the entire dispute in consideration of the payment of $1,850 
by respondent to complainant, and that said sum has been paid. The 
motion is granted and the complaint filed in this proceeding is dis- 
missed. 

Service hereof shall be made on the parties. 


(A. D. 1797) 
PACA Doc. No. 4904.* Decided June 4, 1948. 


Dismissal— Withdrawal of Complaint 


Complaint for reparation dismissed upon request of complainant for withdrawal 
of its complaint. 

Complainant pro se. Mr. Murray A. Nadler, of Youngstown, Ohio, for respondent. 
Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C., 1940 ed., 499a et seg.), wherein 
complaint was filed against respondent for its alleged failure to pay 
for a truckload of potatoes sold and delivered to it by complainant. 

Formal complaint was filed on January 22, 1948. A copy thereof 
was served on respondent by registered mail on February 19, 1948. 
Copies of the report of investigation were served on both the parties 
by registered mail on the same date. Respondent filed an answer to 
the complaint on March 10, 1948, and requested an oral hearing. 

Prior to the setting of a date for hearing, the complainant, by letter 
dated March 22, 1948, from its representative, filed notice of with- 
drawal of its complaint. Accordingly, the complaint is dismissed. 

Copies hereof shall be served on the parties. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Kd. 
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(A. D. 1798) 


Gro. W. Haxton & Son, Inc. v. Keystone Kravr & Pickie Co., Ive. 
PACA Doc. No. 4873. Decided June 9, 1948. 


Unlawful Rejection—Default 


Where respondent failed to take delivery of cabbage bought from complainant 
and failed to file an answer to the complaint, held, that failure to file an 
answer constitutes an admission of the facts alleged and failure to accept 
delivery amounts to a rejection without resonable cause for which repara- 
tion should be awarded complainant in the amount of the damages sustained.* 

Geo. W. Harton & Son, Inc., of Oakfield, New York, complainant pro se. Miss 
Lenore H. Langford, Presiding Officer. 


- Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C. 1946 ed. 499a et seg.), was instituted by Geo. 
W. Haxton & Son, Inc., of Oakfield, New York, against Keystone 
Kraut & Pickle Co., Inc., of Cambridge Springs, Pennsylvania, alleg- 
ing rejection by respondent, without reasonable cause, of 100 tons 
of cabbage purchased from complainant in October 1946. A copy of 
the report of investigation was served by registered mail upon com- 
plainant on December 26, 1947. A copy of the formal complaint and 
a copy of the investigation report were served in like manner on 
respondent on the same date. 

At the time of service of the formal complaint upon respondent, 
its attention was directed to the necessity of answering the complaint 
within 20 days from the receipt of such notice, and respondent was 
informed that failure to answer would be deemed to be an admission 
of the truth of the allegations contained in said complaint and would 
also constitute a waiver of oral hearing, in accordance with the rules 
of practice. Notwithstanding such notice, respondent failed to file 
an answer to the complaint and this proceeding is, therefore, disposed 
of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Geo. W. Haxton & Son, Inc., is a corporation whose 
post office address is Oakfield, New York. 

2. Respondent, Keystone Kraut & Pickle Co., Inc., is a corporation 
whose address is Cambridge Springs, Pennsylvania. At the time of 
this transaction respondent was not licensed under the act, but was 
conducting such business as required it to be so licensed. Respondent 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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subsequently secured a license and paid accumulated arrearage fees. 

3. On or about October 7, 1946, complainant sold to respondent, in 
the course of interstate commerce, 100 tons of kraut cabbage at $15 
per ton, f. o. b. New York State shipping point, or for a total purchase 
price of $1,500 delivery to be made respondent’s truck or trucks for 
transportation to respondent’s place of business at Cambridge Springs, 
Pennsylvania. 

4, On October 7, 1946, complainant mailed to respondent a confirma- 
tion of sale, to which no objection was made by respondent. 

5. Upon instructions from respondent, complainant caused approxi- 
mately 100 tons of cabbage to be cut and made available for loading 
on respondent’s trucks at the time specified by respondent. Respond- 
ent failed to accept delivery of the cabbage at the appointed time. 
Complainant notified respondent by telephone that the cabbages were 
ready for delivery and respondent stated that trucks would be sent 
for them as soon as possible. 

6. Respondent failed and refused to accept delivery of the cabbages 
and has failed and refused to pay to complainant any part of the 
purchase price. 

7. The cabbages spoiled and became worthless while they were 
being held for delivery to respondent. 

8. An informal complaint was filed on April 15, 1947, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the formal complaint con- 
stituted a waiver of oral hearing and an admission of the facts as 
alleged (§ 47.8 (c) of the rules of practice, 10 F. R. 2212). 

The contract was for the sale of 100 tons of kraut cabbage at $15 
per ton, or for $1,500. Pursuant to respondent’s instructions, com- 
plainant had the cabbage cut and made available for delivery in ac- 
cordance with the contract. Respondent not only failed to accept 
delivery, but caused complainant to hold the cabbage for such delivery 
until they became worthless. Thus, through no fault of complainant, 
the cabbages were a total loss. Complainant’s damage in this case is 
the full contract price, since there was no resale of the cabbage. It is 
concluded that respondent, in violation of section 2 of the act, rejected 
the cabbage without reasonable cause by failing to take delivery in 
accordance with the agreement between the parties. Complainant 
should be awarded reparation in the amount of $1,500, with interest, 
and the facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,500, with interest thereon at 5 percent 
per annum from November 1, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person. 


(A. D. 1799) 
PACA Doce: No. 4945.* Decided June 9, 1948. 


Dismissal—Settlement Between Parties 
Complaint for reparation dismissed on notification by complainant that the claim 
against respondent has been settled. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Respondent 
pro se. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


DISMISSAL ORDER 


On March 17, 1947, complainant filed an informal complaint and on 
December 12, 1947, complainant filed a formal complaint, both under 


the Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 
ed. 499a et seq.), for the recovery of damages alleged to have been 
suffered by it as a result of respondent’s delivery of a carload of grapes 
of a different kind, grade and quality from those called for by their 
contract. , 

Respondent filed an answer on April 19, 1948, requesting that the case 
be handled in accordance with the shortened procedure provided by the 
act, and praying that the case be dismissed. 

By letter dated May 21, 1948, addressed to the Regulatory Division, 
complainant’s attorney acknowledged receipt of respondent’s check for 
$250, which had been tendered as full settlement of the controversy. 
At the same time complainant’s attorney requested that the complaint 
be dismissed, stating that an amicable adjustment had been reached. 
Accordingly, the complaint is dismissed. 

Service hereof shall be made upon the parties. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.-—Hd. 





PACA DOC. NO. 4759 
(A. D. 1800) 
PACA Doc. No. 4759.* Decided June 24, 1948. 


Dismissal of Petition for Reconsideration 
Where original order was supported by the evidence of record and the applicable 
law, held, that the petition should be dismissed.** 


Messrs. Seward R. Moore and Neil A. Riley, of Minneapolis, Minnesota, for 
complainant. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a et seq.). 
Complainant sought to recover damages for the alleged unlawful re- 
jection by respondent of a carload of lemons. In an order issued March 
18, 1948, it was found, in substance, that the lemons were not in suitable 
shipping condition and, therefore, the rejection was not without rea- 
sonable cause. The complaint was dismissed. 

On April 1, 1948, complainant filed a petition for reconsideration. 
Complainant contends here, as it did in the original proceeding, that 
respondent’s diversion of the shipment of lemons amounted to an ac- 
ceptance and that, by rejecting the shipment after arrival, respondent 
waived any right to claim damages from a breach by the seller. 

The facts of record establish that the lemons were not in suitable 
shipping condition. Complainant does not argue to the contrary. 
Under the facts and circumstances presented, it cannot be said that 
respondent waived this breach of the contract by complainant and so 
became liable on the basis of the full purchase price. 

It is concluded that our previous decision was supported by the evi- 
dence and the law, and the petition for reconsideration is, therefore, 
dismissed. It is not deemed necessary to serve a copy of the petition 
upon respondent. 

The order of March 18, 1948, is hereby affirmed. 

A copy of this order shall be served upon the parties by registered 
mail or in person. 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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(A. D. 1801) 
In re Ike Sarser. PACA Doc. No. 4868. Decided June 24, 1948. 


Suspension of License for Failure to Pay 

In this disciplinary proceeding against respondent engaged in business under pro- 
visions of the act, the respondent's license is suspended for violation of sec- 
tion 2 of the act by reason of his failure to pay the full purchase price of the 
commodity purchased in the course of interstate commerce.* 

Mr. James E. Horton, of Washington, D. C., for the Fruit and Vegetable Branch, 
Production and Marketing Administration. JMJr. Monte I. Rosenblum, of 
Kansas City, Missouri, for respondent. Mr. John J. Curry, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seqg.), instituted 
by a complaint filed by W. G. Lensen, Acting Chief of the Regulatory 
Division of the Fruit and Vegetable Branch, Production and Market- 
ing Administration. It was alleged in the complaint that the respond- 
ent, Ike Sarser, doing business as Sarser Produce Company, Kansas 
City, Missouri, in violation of section 2 of the act (7 U.S. C. A. 499b), 
failed to pay to the seller the balance of $449.75 due on a purchase of a 
carload of tomatoes shipped in interstate commerce from San Benito, 
Texas, to Kansas City, Missouri. It was also alleged in the complaint 
that respondent had been given the opportunity to demonstrate or 
achieve compliance. The respondent, in a letter to the Fruit and 
Vegetable Branch dated October 14, 1947, admitted the purchase of 
the carload of tomatoes, acknowledged that there was a substantial 
balance due thereon, and promised to pay the sum of $50 per week until 
the full amount had been paid. In this connection, the record shows 
that the respondent failed to make the agreed payments, in consequence 
of which disciplinary action was instituted by the Fruit and Vegetable 
Branch. An answer to the complaint, dated February 20, 1948, was 
filed on behalf of the respondent in which it was stated that the re- 
spondent would pay the aforesaid balance to the seller when he was 
physically able to resume work. Oral hearing was not requested and 
the shortened procedure provided by section 47.38 of the rules of prac- 
tice (7 CFR, 1945 Supp., 47.38) was followed. The examiner issued 
his report on May 27, 1948, recommending as suggested in the com- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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plaint, revocation of respondent’s license. Subsequently, complainant 
filed a recommendation that the sanction imposed be limited to a sus- 
pension of respondent's license for 30 days. On behalf of respondent, 
a letter was received from Monte I. Rosenblum, attorney, Kansas City, 
Missouri, asking apparently for an extension of time to enable respond- 
ent to pay the amounts acknowledged by him as due. 


FINDINGS OF FACT 


1. The respondent, Ike Sarser, doing business as Sarser Produce 
Company, 415 Walnut Street, Kansas City, Missouri, was, at all times 
material herein, engaged in the business of buying and selling perish- 
able agricultural commodities in interstate commerce and/or foreign 
commerce. 

2. On September 10, 1947, License No. 109557 was issued to the 
respondent entitling him to engage in business under the provisions of 
the Perishable Agricultural Commodities Act, which license is now in 
effect. 

3. By a written contract entered into on June 19, 1947, with E. E. 
Fadler Company, a broker at Kansas City, Missouri, the respondent 
agreed to purchase from Larry Lightner, Inc., Brownsville, Texas, on 
a delivery basis at Kansas City, Missouri, 500 lugs of 6 x 7 size 
tomatoes at $1.35 per lug and 200 lugs of 6 x 6,5 x 6, and 5 x 5 
size tomatoes at $1.50 per lug, U. S. No. 2 Grade, contained in Car 
WFEX 61871, which was on track in Kansas City at the time of sale 
and which had been shipped by the seller in interstate commerce from 
San Benito, Texas, on June 11, 1947, and diverted by the seller from 
Dallas, Texas, on June 15, 1947, to itself at Kansas City, Missouri. 
The delivery price of the shipment was $975 and, after deducting 
therefrom the freight and other charges, which totaled $281.75, the 
net purchase price was $693.27. The respondent accepted and disposed 
of the shipment, and as of December 9, 1947, had paid in installments 
to the broker the sum of $243.52, leaving unpaid a balance of $449.75. 


CONCLUSIONS 


The respondent’s failure to pay to the seller the full purchase 
price of the commodity purchased in the course of interstate commerce 
constitutes a serious violation of section 2 of the act. While we 
have sympathy for the difficulties that respondent has experienced, 
some sanction should be imposed for the violation found and the 
recommendation by complainant of 30 days’ suspension is followed. 
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ORDER 


The license of Ike Sarser, doing business as Sarser Produce Com- 
pany, 415 Walnut Street, Kansas City, Missouri, under the Perishable 
Agricultural Commodities Act of 1930, is suspended for a period of 
30 days. The facts and circumstances as herein set forth shall be 
published. Copies hereof shall be served upon the respondent by 
registered mail or in person, and this order, except as to service, shall 
be effective 10 days after service upon respondent. 


(A. D. 1802) 


* GREENWICH PreservinG Co., Inc. v. MarYLAND Packers. PACA Doc. 
No. 4942. Decided June 28, 1948. 


Failure to Deliver—Default 


Where it is alleged that the parties entered into an agreement for the sale of 
45,000 pounds of frozen strawberries by respondent to complainant and that 
respondent failed and refused to make any deliveries under the contract, 
and where respondent failed to file an answer to the complaint, held, that 
respondent’s failure to answer constitutes an admission of the allegations 
of the complaint, and respondent’s failure to deliver was a violation of the 
act for which reparation should be awarded complainant.* 


Mr. Robert M. Rubenstein, of New York, New York, for complainant. Mrs. Ilene 
M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.), in which 
complainant seeks to recover $1,125 for damages alleged to have been 
suffered as a result of respondent’s failure to deliver strawberries in 
accordance with its contract with complainant. 

Formal complaint was received by the Regulatory Division on 
November 7, 1947. A copy of the report of investigation was served 
on complainant on March 23, 1948. A copy of the formal complaint, 
together with a copy of the report of investigation, was served on 
respondent on March 23, 1948. At the same time, and as a part of 
such service, respondent was notified in writing that its answer should 
be filed within 20 days after receipt of the notice and that, in accord- 
ance with § 47.8 (c) of the rules of practice, failure to file an answer 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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would be deemed to be an admission of the allegations of the com- 
plaint. Respondent did not file an answer to the complaint and the 
proceeding is disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Greenwich Preserving Company, Inc., is a corpora- 
tion whose post office address is 55 33rd Street, Brooklyn, New York. 

2. Respondent is an individual, Louis P. Lucas, doing business as 
Maryland Packers, whose post office address is 533 West Conway 
Street, Baltimore 30, Maryland. At the time of the transaction herein 
complained of, respondent was licensed under the act. 

3. On or about April 21, 1947, complainant and respondent entered 
into a contract for the sale by respondent to complainant, in the course 
of interstate commerce, of 1,000 45-pound cans (45,000 pounds) of 
4x 1 Blakemore strawberries, at an agreed price of 22 cents per pound, 
or $9,900, f. o. b. cold storage, Baltimore, Maryland. 

4. Said strawberries were to be of the 1947 pack or crop, and the 
first month’s storage and freezing was to be paid by respondent. No 
delivery date was specified in the contract, but it was provided that 
the “1st load to be made via Refrigerator Truck as early as possible 
when frozen and inspected final instructions to be furnished when 
packed.” 

5. Respondent failed and refused to deliver any strawberries to 
complainant at any time pursuant to the contract. 

6. A replacement purchase of strawberries was made by com- 
plainant on July 31, 1947. Said replacement purchase consisted of 
3 x 1 strawberries at a purchase price of 2314 cents per pound, or the 
equivalent of 2414 cents per pound for 4 x 1 strawberries. 

7. The complaint was filed on November 7, 1947, which was within 
nine months after the cause of action herein accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint. § 47.8 (c) 
of the rules of practice (10 F. R. 2212). 

The contract in this case called for the delivery by respondent to 
complainant of 45,000 pounds of 4 x 1 strawberries at 22 cents per 
pound, f. o. b. cold storage, Baltimore, Maryland. Although no deliv- 
ery date was specified in the agreement, it appears to have been the 
intention of the parties that delivery would be made by respondent as 
soon as possible after packing and freezing. Judicial notice is taken 
of the fact that the fresh strawberry marketing season in the Balti- 
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more, Maryland, area begins about the middle of May and ends some- 
time in June each year. The failure of respondent to make deliveries 
within this period, or shortly thereafter, was clearly a breach of the 
contract and a violation of § 2 of the act. 

Complainant’s damage resulting from respondent’s failure to deliver 
is shown to have been 21% cents per pound on the 45,000 pounds of 
berries contracted for, or $1,125. Reparation should be awarded 
complainant in this amount, with interest, and the facts should be 


published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
- tocomplainant, as reparation, $1,125, with interest thereon at 5 percent 
per annum from August 1, 1947, until paid. 
The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties by registered mail or 
in person. 


(A. D. 1803) 


LAWRENCE Baron, Inc. v. MaryLanp Packers. PACA Doc. No. 4944. 
Decided June 28, 1948. 


Failure to Deliver—Default 


Same as 7 A. D. 478, ante.* 


Mr. Robert M. Rubenstein, of New York, New York, for complainant. Mrs. Ilene 
M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.), wherein com- 
plainant seeks to recover reparation in the amount of $2,700 for dam- 
ages alleged to have been suffered as a result of respondent’s failure to 
deliver frozen strawberries in accordance with a contract of the parties. 

Formal complaint was filed on October 21, 1947. A copy of the 
report of investigation was served upon the complainant on March 25, 
1948. A copy of the formal complaint, together with a copy of the 
report of investigation, was served on respondent on March 25, 1948. 
At the same time, and as a part of such service, respondent was noti- 
fied in writing that its answer to the complaint should be filed within 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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20 days after receipt of the notice and that, in accordance with § 47.8 
(c) of the rules of practice, failure to file an answer would be deemed 
to be an admission of the allegations of the complaint. Respondent did 
not file an answer to the complaint and the proceeding is disposed of 
on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Lawrence Baron, Inc., is a corporation whose post 
office address is 1 Lawton Street, Yonkers, New York. 

2. Respondent is an individual, Louis P. Lucas, doing business as 
Maryland Packers, whose post office address is 533 West Conway 
Street, Baltimore 30, Maryland. At the time of the transaction herein 
complained of respondent was licensed under the act. 

3. On or about April 28, 1947, the parties entered into a contract, 
in the course of interstate commerce, for the sale by respondent to com- 
plainant of 1,000 45-pound cans of 4x1 Blakemore strawberries, con- 
sisting of a total of 45,000 pounds, at an agreed purchase price of 22 
cents per pound f. o. b. Baltimore, Maryland. 

4. Said strawberries were to be of the 1947 pack or crop, and the first 
month’s storage was to be paid by respondent. No delivery date was 
specified in the contract, but the parties agreed that the strawberries 
were to be packed during the month of May 1947. 

5. Respondent failed and refused to deliver any strawberries to 
complainant at any time pursuant to the contract. 

6. Replacement purchases of strawberries were made by complain- 
ant on June 27, 1947, and July 8, 1947. Said replacement purchases 
were of 4x1 frozen strawberries at a purchase price of 28 cents per 
pound. 

7. The formal complaint was filed on October 21, 1947, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint. § 47.8 (c) 
of the rules of practice (10 F. R. 2212). 

The contract in this case called for the delivery by respondent to 
complainant of 45,000 pounds of 4x1 Blakemore strawberries at a pur- 
chase price of 22 cents per pound, f. o. b. Baltimore, Maryland. Al- 
though no delivery date was specified in the agreement, the packing 
and freezing were to be done during the month of May 1947, and it ap- 
pears to have been the intention of the parties that delivery would 
be made by respondent as soon as possible after the packing and freez- 
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ing were completed. The failure of respondent to make deliveries 
during the month of May 1947, or shortly thereafter, was clearly a 
breach of the contract and a violation of § 2 of the act. 

Complainant’s damage resulting from respondent’s failure to deliver 
is shown to have been six cents per pound on the 45,000 pounds of 
berries contracted for, or $2,700. Reparation should be awarded in 
this amount, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $2,700, with interest thereon at 5 percent 
per annum from August 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


(A. D. 1804) 


Paumer Fruit Propwucts Co. v. MaryLaAnp Packers. PACA Doc. No. 
4941. Decided June 28, 1948. 


Failure to Deliver—Default 


Same as 7 A. D. 478, ante.* 

Mr. Robert M. Rubenstein, of New York, New York, for complainant. Mrs, Ilene 
M. Crigler, Presiding Officer. 

Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.), in whieh 
complainant seeks to recover from respondent $2,700 as damages al- 
leged to have been suffered by complainant as a result of respondent’s 
failure to deliver strawberries in accordance with a contract of the 
parties. 

Formal complaint was filed on October 7, 1947. A copy of the report 
of investigation was served upon the complainant on March 24, 1948. 
A copy of the formal complaint, together with a copy of the report 
of investigation, was served on respondent on March 24, 1948. At the 
same time, and as a part of such service, respondent was notified in 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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writing that its answer should be filed within 20 days after receipt 
of the notice and that, in accordance with § 47.8 (c) of the rules of 
practice, failure to file an answer would be deemed to be an admission 


of the allegations of the complaint. Respondent did not file an answer 
to the complaint and the proceeding is disposed of on the basis of such 


default. 
FINDINGS OF FACT 


1. Complainant, Palmer Fruit Products Co., is a partnership com- 
posed of Louis Lutrin, Eva Lutrin, and Harold Lutrin, whose post 
office address is 30-50 Northern Boulevard, Long Island City 1, New 
York. 

2. Respondent is an individual, Louis P. Lucas, doing business as 
Maryland Packers, whose post office address is 533 West Conway 
Street, Baltimore 30, Maryland. At the time of the transaction herein 
complained of, respondent was licensed under the act. 

3. On or about April 26, 1947, the parties entered into a contract, 
in the course of interstate commerce, for the sale by respondent to 
complainant of 1,000 45-pound cans (45,000 pounds) of 4 x 1 Blake- 
more strawberries at an agreed purchase price of 22 cents per pound 
f. o. b. cold storage, Baltimore, Maryland. 

4. Said strawberries were to be of the 1947 pack or crop, and the 
first month’s storage and freezing was to be paid by respondent. No 
delivery date was specified in the contract, but it was provided that 
“Ist load to be made via Refrigerator Truck as early as possible when 
frozen inspected final instructions to be furnished when packed.” 

5. Respondent failed and refused to deliver any strawberries to 
complainant at any time pursuant to the contract. 

6. Replacement purchases of whole frozen strawberries were made 
by complainant on August 1 and August 14, 1947. Said replacement 
purchases consisted of strawberries similar to those called for by the 
contract and were purchased at a price of 28 cents per pound. 

7. The complaint was filed on October 7, 1947, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint § 47.8 (c) 
of the rules of practice (10 F. R. 2212). 

The contract in this case called for the delivery by respondent to 
complainant of 45,000 pounds of 4 x 1 Blakemore strawberries at 22 
cents per pound, f. o. b. cold storage Baltimore, Maryland. Although 
no delivery date was specified in the agreement, it appears to have 
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been the intention of the parties that delivery would be made by re- 
spondent as soon as possible after freezing and inspection. Judicial 
notice is taken of the fact that the fresh strawberry marketing season 
in the Baltimore, Maryland, marketing area begins in May and ends 
sometime in June each year. The failure of the respondent to make 
delivery within this period, or shortly thereafter, was clearly a breach 
of the contract and a violation of § 2 of the act. 

Xomplainant’s damage resulting from respondent’s failure to de- 
liver is shown to have been six cents per pound on the 45,000 pounds 
of berries contracted for, or $2,700. Reparation should be awarded 
complainant in this amount, with interest, and the facts should be 


published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $2,700, with interest thereon at 5 per- 
cent per annum from August 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 


or in person. 


(A. D. 1805) 


Senn Propuctrs Corporation v. MaryLanp Packers. PACA Doc. 
No. 4943. Decided June 28, 1948. 


Failure to Deliver—Replacement—Default 


Where respondent-seller failed to deliver a quantity of frozen strawberries as 
provided in the contract and complainant-buyer was compelled to make re- 
placement purchases to supply its needs, it is held that the measure of dam- 
uges is the difference between the contract price of the produce not deliv- 
ered and the cost of replacement and respondent’s failure to answer the com- 
plaint operates as an admission of the facts pleaded and the failure to deliver 
constitutes a violation of section 2 of the act, and reparation should be 
awarded for the loss sustained by complainant.* 


Mr. Robert M. Rubenstein, of New York, New York, for complainant. Mr. John T. 
Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


‘This is a reparation proceeding under the Perishable Agricultural 
‘Sommodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seg.), in which com- 
vlainant seeks to recover $2,700 for damages alleged to have been 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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suffered as a result of respondent’s failure to deliver strawberries in 
accordance with its contract with complainant. 

Formal complaint was received by the Regulatory Division on 
October 21, 1947. A copy of the report of investigation was served on 
complainant on March 24, 1948. A copy of the formal complaint, 
together with a copy of the report of investigation, was served on 
respondent on March 24, 1948. At the same time, and as a part of such 
service, respondent was notified in writing that its answer should be 
filed within 20 days after receipt of the notice and that, in accordance 
with § 47.8 (c) of the rules of practice, failure to file an answer would 
be deemed to be an admission of the allegations of the complainant. 
Respondent did not file an answer to the complaint and the proceeding 
is disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Senn Products Corporation, is a corporation whose 
post office address is 4681 Metropolitan Avenue, Brooklyn 6, New 
York. 

2. Respondent is an individual, Louis P. Lucas, doing business as 
Maryland Packers, whose post oflice address is 533 West Conway 
Street, Baltimore 380, Maryland. Respondent obtained a license under 
the act on January 2, 1946, which license terminated January 2, 1948. 

3. On or about April 21, 1947, complainant and respondent entered 
into a contract for the sale by respondent to complainant, in the course 
of interstate commerce, of 1,000 45-pound cans (45,000 pounds) of 
4x 1 Blakemore strawberries, at an agreed price of 22 cents per pound, 
or $9,900 f. o. b. cold storage, Baltimore, Maryland. 

4. Said strawberries were to be of the 1947 pack or crop, and the 
first month’s storage and freezing was to be paid by respondent. No 
delivery date was specified in the contract, but it was provided that the 
“Ist load to be made via Refrigerator Truck as early as possible when 
frozen and inspected final instructions to be furnished when packed.” 

5. Respondent failed and refused to deliver any strawberries to com- 
plainant at any time pursuant to the contract. 

6. A partial replacement purchase, consisting of 21,000 pounds of 
4 x 1 strawberries was made by complainant on July 23, 1947, at a 
price of 28 cents per pound. 

7. The complaint was filed on October 21, 1947, which was within 
nine months after the cause of action herein accrued. 

CONCLUSIONS 

The failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint. § 47.8 (¢) 
of the rules of practice (10 F. R. 2212). 


TV6660-— 48 5 
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The contract in this case called for the delivery by respondent to 
complainant of 45,000 pounds of 4 x 1 strawberries at 22 cents per 
pound, f. o. b. cold storage, Baltimore, Maryland. Although no de- 
livery date was specified in the agreement, it appears to have been the 
intention of the parties that delivery would be made by respondent 
as soon as possible after packing and freezing. Judicial notice is taken 
of the fact that the fresh strawberry marketing season in the Balti- 
more, Maryland, area begins about the middle of May and ends some 
time in June each year. The failure of respondent to make deliveries 
within this period, or shortly thereafter, was clearly a breach of the 
contract and a violation of section 2 of the act. 

Complainant’s damage, resulting from respondent’s failure to de- 
liver, is shown to have been 6 cents per pound on the 45,000 pounds of 
berries contracted for, or $2,700. Reparation should be awarded com- 
plainant in this amount, with interest, and the facts should be 
published. 

ORDER 

Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $2,700, with interest thereon at 5 percent 
per annum from August 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


(A. D. 1806) 
PACA Doc. Nos. 4686 and 4688.* Decided June 30, 1948. 


Dismissal—F. o. b. Acceptance Final—Latent Defects 

Where complainant claims cantaloups purchased f. 0. b. acceptance final were not 
sound and merchantable when shipped and seeks to recover the purchase 
prices paid, held, that the evidence indicates that the melons were mer- 
chantable when shipped and the deterioration noted some time after arrival 
resulted in transit from latent factors, and, since the buyer in an f. o. b. 
acceptance final sale assumes the risk of deterioration in transit from latent 
factors, the complaint is dismissed.* * 

Evidence—Failure to Prove Existence of Warranty 

Where complainant alleges respondent warranted melons purchased were sound 
when shipped and would be sound on arrival, held, that complainant failed 
to sustain burden of proof as to express warranty.* * 


Mr. Samuel L. Rosenblatt, of Chicago, Illinois, and Mr. Lewis F. Glasser, of New 
York, New York, for complainant. Mr. R. W. Gudgeon, of Chicago, Illinois, 
for respondent. Mr. Gilbert A. Horn, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Kd. 
**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


These are reparation proceedings brought by the * * * of 
* * * against * * * of * * * underthe Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a 
et seq.). Two separate transactions between the parties are involved, 
on each of which formal complaints were filed. Copies of these com- 
plaints were served upon respondent on February 10, 1947, together 
with copies of the reports of investigations made by the Department. 
Copies of these reports were served also upon complainant on Febru- 
ary 8, 1947. The examiner allowed a consolidation of the two pro- 
ceedings and both of them will be disposed of herein. 

In the formal complaints * * * alleges that in June 1946, it 
agreed to buy from respondent two carloads of cantaloups, to be de- 
livered at * * *; that the first carload was bought on June 10 
and the second carload on June 14; and that in each instance respond- 
ent orally warranted the cantaloups to be of prime grade, yellow, waxy 
and firm, in perfect condition and merchantable, and that they would 
arrive in perfect condition at * * *. Complainant alleges that it 
purchased the shipments in reliance on such warranty but when the 
cantaloups arrived in * * *, they were found to be unmerchantable 
and unfit for human consumption and, with the exception of a few 
crates which were salvaged, the entire contents of the cars were con- 


demned and destroyed by the city health authorities at * * *. Com- 
plainant alleges that the cantaloups did not conform with respondent’s 
verbal warranty and, as the result of the breach of such warranty, 
complainant sustained a loss totaling $3,508.50, for which sum claim 


is made. 

In its answers filed February 28, 1947, respondent admits the sale 
of the two cars of cantaloups to complainant, but states that the pro- 
duce was sold by brand name, without warranty, and under the term 
“f.o. b. acceptance final.” Respondent concludes that since the canta- 
loups were sold “f. o. b. acceptance final” complainant has no claim 
against respondent because of any change in condition of the canta- 
loups which may have occurred in transit, since the regulations of the 
Department provide that in sales of this type the buyer accepts the 
produce f. o. b. cars at shipping point without recourse. 

An oral hearing was heldat * * *, on January 8, 1948. Com- 
plainant was represented at the hearing by Samuel L. Rosenblatt of 
the firm Rosenblatt, Schatz and Malkus, attorneys-at-law. Respond- 
ent was represented by R. W. Gudgeon. * * *, sales manager 
and buyer forthe * * *, appeared as a witness on behalf of com- 
plainant. * * *, vice-president and salesmanager of the * * *, 
appeared as a witness on behalf of respondent. In addition, there 
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were received in evidence on behalf of complainant the depositions 
ae 2, 

The principal issue brought out in the course of the hearing con- 

cerned the terms of the contract entered into between the parties. 
Complainant’s witness contended that in the oral conversation re- 
garding the purchase of the produce in question respondent said that 
the cantaloups were the finest, and would arrive in * * * “per- 
fect”, and “hard, yellow and fancy.” * * * stated that nothing 
was mentioned in these conversations regarding the term “f. 0. b. ac- 
ceptance final”, and that he did not agree to any such term. The 
witness for respondent, on the other hand, testified that no warranties 
of fitness or condition were made at the time of the sales, but that the 
cantaloups were sold by brand name and strictly on an “f. 0. b. ac- 
ceptance final” basis. The first sale was made by long distance tele- 
phone on June 10, 1946. Immediately after making the sale, respond- 
ent sent a confirming telegram to complainant’s place of business 
in * * *, which reads as follows: 
“CONFIRMING PHONE DIVERTED YOU SHIPPED * * * 9th PFE 40931 
CONTAINS 111-J-45 203-J-36 21-J-—27 1-J-23 FLOYD BRAND CANTALOUPES 
CARLOT CEILING 4.69 FOB PLUS 40.00 TOPICE FOB ACCEPTANCE FINAL 
WE DRAFTING THROUGH FIRST NATIONAL BANK OF * * *.” 


Complainant’s witness did not deny that the telegraphic confirmation 


of sale was received in complainant’s office, but contended that he did 
not see the telegram until after the shipment arrived in * * * 
on June 21. Hecontendsthatheleft * * * onthe night of June 
10foratripto * * * and thus had no opportunity to see the tele- 
gram when it arrived. 

Similar contentions were made by the parties with respect to car 

PFE 29539, except that the sale of this car was made on June 15, 
1946, when complainant’s witness was physically present in respond- 
ent’s place of business in * * *, Here again, respondent sent to 
complainant’s place of business a telegraphic confirmation of the terms 
of the contract immediately after the oral transaction was entered 
into. The confirming telegram reads, in part, as follows: 
“CONFIRMING PURCHASE MADE BY YOUR * * * SHIPPED * * #*# 
YESTERDAY PFE 29539 CONTAINS 81-J-45 266-J-36 36-J-27 1-J-23 BETSY 
BRAND CANTALOUPES BASIS 4.69 FOB PLUS 40.00 TOPICE ALL CARS FOB 
ACCEPTANCE FINAL * * *,” 
Complainant’s witness, * * *, testified that he did not have the 
opportunity to object to the terms set forth in the confirmation since 
he was absent from his * * * office when it was received and he 
did not return until June 19. This second carload of cantaloups ar- 
rived in * * * on June 26, 
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At no time did complainant raise any objection to the terms of the 
confirmation of sale of these two cars. When the cars arrived, how- 
ever, * * * had several telephone conversations with respondent 
in which he objected to the condition of the produce when it arrived 
and indicated that a claim would be filed against respondent for dam- 
ages sustained as the result of the alleged breach of warranty as to 


fitness upon arrival. 
FINDINGS OF FACT 


1. Complainant is an individual, * * * tradingas * * *, whose 
addressis * * *, 

2. Respondent, * * *, isa corporation whose address is * * *, 
and was, at all times mentioned herein, licensed under the Act. 

3. By a long-distance telephone conversation on June 10, 1946, re- 
spondent contracted to sell and complainant contracted to buy 336 
crates of “Floyd Brand” cantaloups, then contained in car PFE 40931, 
at an agreed price of $4.69 per crate, plus $40 top ice, f. o. b. acceptance 
final. Car PFE 40931 was shipped from * * *, on June 9, 1946, 
and at the time of the agreement was moving in interstate commerce. 
Delivery of the shipment at * * *, was requested by the buyer. 

4, Respondent confirmed the contract by a telegram sent to com- 
plainant at 11:00 a. m. on June 10, wherein the provisions of the con- 
tract were set forth, including the term “f. 0. b. acceptance final.” 
Respondent also mailed its invoice on this car to complainant on June 
10, which invoice showed the total price to be $1,615.84, and contained 
the provision “F. O. B. ACCEPTANCE FINAL.” A sight draft for 
$1,615.84 was mailed to the First National Bank of * * *, and 
complainant paid the draft. 

5. Car PFE 40931 was placed for delivery in * * * on June 21 
on which day the complainant inspected the cantaloups and thereafter 
telephoned respondent, objecting to the condition of the cantaloups 
on arrival. Of the 336 crates of cantaloups in the car, 236 crates were 
dumped on June 28 and 29, 1946. The carrier settled for $611.94 a 
claim for 124 of these crates which were damaged in transit. There 
is no record as to the disposition of the 100 crates of cantaloups not 
shown to have been dumped. 

6. On June 15, 1946, while complainant’s agent was present in re- 
spondent’s office in * * *, respondent contracted to sell and com- 
plainant contracted to buy, among other things, 384 crates of “Betsy 
Brand” cantaloups, then contained in car PFE 29539, at an agreed 
price of $4.69 per crate, plus $40 top ice, f. o. b. acceptance final. Car 
PFE 29539 was shipped from * * *, on June 14, 1946, and at the 
time of the agreement was moving in interstate commerce. Delivery 
of the shipment at * * *, was requested by the buyer. 
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7. Respondent confirmed the sale by a telegram sent to complainant 
at 11:30 a. m., June 15, 1946, which confirmation contained the terms 
of sale, including the words “f. 0. b. acceptance final.” Respondent 
also issued its invoice for this car on June 15, showing the total price 
as $1,840.96, and containing the terms of the sale, including the words 
“f. o. b. acceptance final.” A sight draft for this amount was mailed 
to the First National Bank of * * * and the same was paid by 
complainant. 

8. Car PFE 29539 was placed for delivery in * * * on June 26, 
1946, on which day complainant inspected the cantaloups and there- 
after on the same day sent a telegram to respondent, objecting to the 
_ poor condition of the cantaloups on arrival and advising that the 

produce was being accepted, but that a claim would be made for loss 
sustained due to the poor condition thereof. A Federal condition in- 
spection was made of this carload on July 1. The inspection certificate 
states that 35 percent of the cantaloups was affected with mold and 
Alternaria or Cladosporium rot, in well advanced stages. The entire 
carlot was condemned as unfit for human consumption by the Depart- 
ment of Public Health of * * * on July 1, and destroyed. 

9. Formal complaint regarding car PFE 40931 was filed December 
11, 1946, and formal complaint regarding PFE 29539 was filed No- 
vember 26, 1946, which was, in each case, within nine months after 
the alleged cause of action accrued. 


CONCLUSIONS 


Complainant’s claim for damages is based upon an alleged breach of 
an express warranty by respondent, the alleged warranty being that 
the cantaloups were in sound condition when shipped and would be 
the same when received. Since complainant is the party asserting that 
this warranty was a part of the contracts here involved, the burden 
is upon complainant to establish by a preponderance of the evidence 
that the agreements between the parties included such a provision. 

The testimony of the persons who entered into the oral agreements 
for the two carloads of cantaloups is in direct conflict. At various 
points in his testimony, * * * claimed that * * * said the 
cantaloups were “the best * * * top quality” and would arrive 
“hard, sound, and yellow and very fine.”» * * * denied that any 
warranties were made other than that the melons were of certain 
brands and he stated that they agreed the purchase was “f. 0. b. ac- 
ceptance final.” * * * denied “f. o. b. acceptance final” was men- 
tioned in their conversations. 
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In addition to the foregoing testimony, the record contains two tele- 
grams sent by respondent to complainant, apparently in confirmation 
of each of the oral agreements. These telegrams contain the terms 
of the contracts as alleged by respondent, that is, the brand and the 
term “f. o. b. acceptance final”, but no statement as to grade, quality, 
or condition. There is also the matter of the invoices which respondent 
sent to complainant in connection with the contracts. The invoices 
sustain respondent’s version of the oral agreement. At the bottom 
of each invoice in legible printing appears the following: 


“TERMS AND CONDITIONS 


“The above (together with these terms and conditions) completely and correctly 
sets forth the above transaction between the above named seller-—principal and 
buyer—principal, concluded pursuant to the ‘Trade Terms and Conditions’ pro- 
mulgated pursuant to the ‘PERISHABLE AGRICULTURAL COMMODITIES 


ACT’ of 1930, as amended . . .” 

Complainant received these telegrams and invoices, but did not 
object to the terms set forth therein. * * * testified, however, that 
the telegrams were placed in the mail basket in his office and he did 
not see them until after the shipments arrived. He inferred that he 
would not have seen the telegram relating to car PFE 40931 since he 
left * * * onthe night of June 10 and did not return until June 
19. It is reasonable to assume that the telegram which was sent the 
morning of June 10 would have been delivered to * * * on the 
same day, prior to his departure. Moreover, it is difficult to believe 
that he would not read correspondence, especially telegrams, that were 
in his office upon his return June 19. 

As to the alleged warranty of quality and condition, we have only 
complainant’s unsupported testimony that there was such a warranty 
and respondent’s testimony which is in direct conflict. It cannot be 
said, therefwre, that complainant has sustained the burden of proving 
the existence of the warranty and for the purposes of this decision it 
is concluded that there was no such warranty. 

As to whether “f. 0. b. acceptance final” was an agreed term of the 
contract, while the testimony of the parties on this point is in conflict 
we have for consideration the fact that confirming telegrams and in- 
voices, all of which contained the term, were received by complainant 
and no objection made thereto. Complainant’s contention that “f. o. b. 
acceptance final” was not an agreed term of the contracts is unconvinc- 
ing in view of its silence after receipt of the telegrams and invoices 
indicating that respondent understood the contract to be on that basis. 
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Joseph Rothenberg v. H. Rothstein & Sons,6 A.D. 148. It is therefore 
concluded that the contracts were on an “f, o. b. acceptance final” basis. 

In a contract of purchase and sale of perishable agricultural com- 
modities, the term “f. 0. b. acceptance final” as defined in the Depart- 
mental regulations (7 CFR, Cum. Supp., 46.24 (1) and (m)), means 
that the buyer surrenders the right to reject the commodity at destina- 
tion and also the right to claim damages for lack of suitable shipping 
condition. Zhe LeRoy Dyal Company v. Allen, 161 F. 2d 152 (C.C. A. 
4th, 1947). The term “suitable shipping condition” is specifically 
defined in the regulations to mean that the produce is “in a condition 
which, if the shipment is handled under normal transportation service 
and conditions, will assure delivery without abnormal deterioration 
at the destination specified in the contract of sale.” The purpose of 
this latter term arises from the fact that inspection and grading of 
produce are necessarily based upon visual inspection. Produce which 
is sound at shipping point, or at least of that appearance, may have a 
field or orchard disease or other latent factor which results in the de- 
terioration of the produce in transit. The term “suitable shipping 
condition” covers abnormal deterioration in transit from such latent 
factors. Adolph Nies v. Lewis D. Goldstein Fruit & Produce Corp., 
6 A. D. 802; Reedley Grape Growers, Inc. v. Tom Ayoob Company, 
PACA Docket No. 1729, S. 1287. 

In the instant proceeding, complainant took possession of the melons 
upon theirarrivalat * * *,sothere is no question here of rejection. 
The contracts called for certain brands of melons and there is no 
dispute that they were of those brands. The contracts made no men- 
tion of grade, quality, or condition and there is no evidence in the 
record as to the grade, quality, or condition of the cantaloups at 
shipping point or at the time of sale. Complainant infers that the 
melons were not sound and merchantable when shipped because the 
Federal certificate of the inspection made of one carload shows Clado- 
sporium rot averaging approximately 35 percent. This inspection, 
however, was not made until five days after arrival of the shipment 
and at that time the bunker in one end of the car was empty and the 
other bunker contained only two feet of ice. Under these circum- 
stances, the certificate is not convincing proof that the melons were 
not of merchantable quality at time of shipment, especially when the 
nature of the disease involved is considered. 

Official notice is taken of several bulletins which have been issued 
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by the United States Department of Agriculture.’ The substance of 
this material is that Cladosporium rot is caused by spores which may 
or may not be discernible at shipping point; the fungus in the early 
stages consists of a thin superficial layer of mold “deep olive” in color 
which later turns nearly black and causes a shallow decay of the 
tissues at the stem scar; the mold and shallow decay are commonly 
found on melons arriving in Eastern markets from Western States; 
the rot appears to be of greatest importance in carlot shipments that 
have not been well refrigerated in transit or not promptly handled 
following their arrival at the terminal market; and the control of 
the disease appears to be contingent upon prompt handling of the 
melons and their maintenance at temperatures below 40° F. 

While the Federal destination inspection indicates that Clado- 
sporium spores were present at shipping point, it does not prove that 
the melons were unsound at that time. It is more probable that the 
mold and resulting damage developed in transit and after arrival 
at * * *, he situation, therefore, is one in which the buyer under 
the term “f. o. b. acceptance final” is without recourse for deterioration 
which developed in transit from a latent disease. Battistini Bros. v. 
Senter Bros., Inc., 4 A. D. 571, 577. Under this form of contract, the 
buyer assumes the risk of such deterioration. Here the complainant 
has shown that it suffered a loss under these contracts but it has not 
shown that the loss was the result of any breach of the contracts on 
the part of respondent. It follows that no basis has been shown for 
an award of reparation and the complaints should, therefore, be dis- 
missed. 

ORDER 


The complaints are dismissed. 
Copies hereof shall be served upon the parties by registered mail 


or in person. 


1Technical Bulletin No. 730, July 1940, “Market Quality and Condition of California 
Cantaloups as Influenced by Maturity, Handling, and Precooling” ; Technical Bulletin No. 
573, September 1937, “Investigations of the Market Diseases of Cantaloups and Honey Dew 


and Honey Ball Melons.” 
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COURT DECISIONS 


Untrep Srates v. James Martin, —F.Supp.—. Decided June 9, 1948. 
DISTRICT COURT, D. MASSACHUSETTS 
Civil Action No. 2277 


Order No. 47—Civil Contempt Proceedings—Effect of Amendment of 
Secretary’s Order Subsequent to Injunction Judgment 


A handler, subject to regulation under Order No. 47 and Order No. 47, as 
amended, having failed to comply with the terms of preliminary and per- 
manent injunctions under which terms he was ordered to file with the 
market administrator certain reports and to make payments, cannot purge 
himself of civil contempt on the ground that subsequent to the entry of the 
injunction Order No. 47 was amended as the amendments did not repeal 
the provisions thereof, but merely brought the earlier orders up-to-date.* 


Jurisdiction of Court in Civil Contempt Proceedings—Punishment in Criminal 
Contempt Distinguished from that of Civil Contempt 

Although in a proceeding for criminal contempt, the court could assess a puni- 
tive fine against the defendant or commit him to jail for a definite period 
as punishment for his failure to comply with the orders of the court, 
in his petition for civil contempt, the court can only attempt to coerce the 
defendant to comply with orders of the court by committing him until such 
time as he has purged himself of such contempts, or by assessing a com- 
pensatory fine against him, and even this the court cannot do if the de- 
fendant shows that he is presently unable to prepare the required reports, 
but since the evidence shows that the defendant is in arrears to the extent 
of at least $2,000 he is ordered to pay the sum of $2,000 within 30 days, in 
default of which the defendant shall be committed to jail until the pay- 
ment is made or until the further order of this court.* 


Lack of Right to Attack Validity and Scope of Injunction 


The defendant in a contempt proceeding may not attack the validity and scope of 
an injunction.* 
Heatey, J/.: 

This matter came on for hearing on the petition of John J. Hogan, 
Market Administrator, for attachment of the defendant, James Mar- 
tin, for civil contempt as a result of his alleged violation of preliminary 
and permanent injunctions issued by the court on April 29, 1948, and 
January 14, 1947, respectively, after the defendant in answer to a 
summons to show cause, failed to show that he had purged himself 
of any contempt. 

The Market Administrator has waived the allegation of paragraph 
3 (b) of the petition, thus making further consideration of the matter 
contained therein unnecessary. 


*Reference to each point involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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Under the terms of the injunctions, the defendant was ordered to 
comply fully with all the provisions of Order No. 47 and Order No. 47, 
as amended, issued by the Secretary of Agriculture, regulating the 
handling of milk in the Fall River, Massachusetts marketing area. 
In particular, he was ordered to file with the Market Administrator 
certain reports required by section 947.5 (a) and (b) of said order; 
to permit the Market Administrator to verify information contained 
in said reports by an audit of his records; to make payments to pro- 
ducers or associations of producers from whom he received milk; and 
to make certain payments, in accordance with the order, to the Market 
Administrator and to associations of producers, for the period from 
April 1, 1941 to February 28, 1943. He was also enjoined and pro- 
hibited from handling milk in the Fall River, Massachusetts mar- 
keting area in violation of the terms and provisions of Order No, 47 
and Order No. 47, as amended. . 

It is clear from the evidence adduced at the hearing that the de- 
fendant has never fully complied with the terms of the injunctions. 
I find that he has continued to handle milk in the Fall River, Massa- 
chusetts marketing area, that with a very few exceptions, he has failed 
to file the reports required by Order No. 47 and Order No. 47, as 
amended, and that he has failed to make the required payments to the 
Market Administrator and the producers in violation of the injunc- 
tions. I also find that the Market Administrator has not, by his 
words or actions, waived, rescinded or revoked his request or demand 
for any of the reports set forth in the injunctions with the exception 
of those relevant to transportation records. 

It is well settled that a defendant in a contempt proceeding may 
not attack the validity and scope of an injunction. J/aggio v. Zeitz, 
333 U.S. 56, 69; United States v. United Mine Workers of America, 
330 U.S. 258; Oriel v. Russell, 278 U. 8. 358. Thus, the only question 
to be determined here is whether the court order has been complied 
with. 

However, the defendant alleges that amendments to Order No. 47 
made after the original action was commenced render the decree in- 
operative as to those amendments, since the decree was not intended 
to operate prospectively. A reading of the original complaint and of 
the final decree gives a short answer to that contention. It is clear 
that the court intended to enjoin the defendant from continuing to 
handle milk in the future, as he had in the past, in violation of Order 
47, as amended. 
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There is also little ground for the defendant’s contention that the 
Order 47, as amended, was repealed by any further amendments made 
after the filing of the complaint. In the later amended orders No. 47, 
the provisions of Order 47 relevant in this proceeding have been car- 
ried forward unchanged. The apparent purpose of the later amended 
orders 47 was merely to bring the earlier orders up to date. In such 
case, the earlier order is not to be held to have been repealed. Posadas 
v. National City Bank, 296 U. S. 497; United States v. Wrightwood 
Dairy Company, 127 F. (2d) 907. 

I, therefore, find that the defendant’s conduct has been contumacious 
by continuing to handle milk in the Fall River marketing area in vio- 
lation of the provisions of the preliminary and permanent injunctions 
while failing to file the reports and make the payments required by 
Order 47, and Order 47, as amended. 

The defendant admits that he has failed to file the reports as ordered, 
but he contends that he is now possessed of the necessary records from 
which to make such reports, and that he is without sufficient funds to 
make the payments alleged by the Administrator to be due. 

Were this a proceeding for criminal contempt, the court could assess 
a punitive fine against the defendant or commit him to jail for a 
definite period as punishment for his failure to comply with the orders 
of the court. However, in this petition for civil contempt, the court 
‘an only attempt to coerce the defendant to comply with the orders 
of the court by committing him until such time as he has purged him- 
self of such contempts, or by assessing a compensatory fine against 
him. Maggio v. Zeitz, supra. 

Even this the court cannot do if the defendant shows that he is pres- 
ently unable to file the required reports because of his present lack of 
information upon which to base them; or, in the case of the required 
payments, if the defendant shows that he is presently unable to make 
such payments. 

In the instant case, I am convinced that the defendant, the operator 
of a small milk business, does not now have information sufficient to 
enable him to make accurate reports for past periods to the Adminis- 
trator. Thus, even though his failure to make out such reports was 
wilful and in contempt of the court’s orders, I am unable to punish him 
for civil contempt on that ground because of his present inability to 
comply. 

However, I am convinced that he should have made certain pay- 
ments to the Market Administrator, and that he should not be excused 
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from paying the amounts due because of his wilful failure to file the 
reports which would be the basis for computing the amounts due. 
Although, due to the defendant’s failure to comply with the pro- 
visions of the injunctions relating to the filing of reports, the Market 
Administrator has been unable to accurately determine the exact 
amounts due to him and to the producers, I am satisfied on all the 
evidence that the defendant is in arrears to the extent of at least 
$2,000, which amount I find the defendant is financially able to pay. 
I have, therefore, issued an order which accompanied this memo- 
randum for the payment by the defendant to the Clerk of this court 
for the benefit of the Market Administrator, the sum of $2,000 within 
30 days, in default of which the defendant shall be committed to jail 
until the payment is made or until the further order of this court. 


ORDER ADJUDGING JAMES MARTIN IN CONTEMPT 
June 10, 1948 


Heatey, /J.: This case came on to be heard on the petition of the 
plaintiff for an order adjudging the defendant in contempt. After 
hearing, and in accordance with the memorandum handed down by 
me this day, it is hereby Ordered, Adjudged and Decreed 

(a) That the defendant, James Martin, is in contempt of this Court 
by reason of his acts in violation of the interlocutory and final decrees 


of this Court entered on April 29, 1943 and January 14, 1947, respec- 
tively. 

(b) That in reparation for said contempt of court the defendant, 
James Martin, shall pay to the clerk of this court the sum of two 
thousand dollars ($2,000.00) within thirty (30) days from the date 
of the entry of this order. That in default of such payment in the 
full amount within the time aforesaid, the defendant, James Martin, 
be committed to jail until the payment of said fine in the amount 
aforesaid, or until further order of this court. That the clerk of this 
court shall pay the net amount of such fine to the Market Administra- 
tor when received by him, which amount shall be applied by the Mar- 
ket Administrator in the reduction of his claim against the said 
defendant. 
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AMERICAN Fruir Growers, Inc. v. Lewis D. Goipstern Fruir anp 
9 
Propuce Corporation, — F. Supp.—. Decided May 5, 1948. 


DISTRICT COURT, E. D. PENNSYLVANIA 
Civil Action No. 7713 


Effective Date of Order—Effect of Failure to File Appeal From Judicial Offi- 
cer’s Decision Within Period Required by Act—Meaning of Words “the 
date of such order’? Used in § 7 (c) of the Act (7 U. S. C. A., § 499g (c)— 
Want of Jurisdiction of District Court—Notice of Decision and Order— 
Inapplicability of Federal Rules of Civil Procedure 


Where the Judicial Officer, in a reparation proceeding, decided on August 6, 
1947, in favor of complainant against respondent, a copy of which decision 
and order was received by respondent by registered mail on August 11, 1947, 
and on September 8, 1947, after more than 30 days had elapsed from the 
date of the decision and order, respondent filed an appeal, but complainant 
moved to dismiss it on the ground that the appeal was not filed within the 
80 day period required by § 7 (c) of the act (7 U. S.C. A., § 499g (c)), the 
district court held: (1) the words “the date of such order” used in above 
section of the act means the date appearing on the face of the order which 
is the date the Judicial Officer’s decision was rendered, and, consequently, 
respondent failed to file the appeal within the 30 day period required by 
the act; (2) the appeal should be dismissed for want of jurisdiction of the 
court to entertain it; (3) the fact that respondent received notice of the 
decision and order on August 11, 1947, five days after it was issued, is of 
no legal consequence as the act does not require that notice shall be given 
to the parties to the proceeding or that the time for filing an appeal shall 
begin to run from the date of receipt of such notice; and (4) the Federal 
Rules of Civil Procedure, as amended (28 U. 8. C. A. following § 723c) do 
not affect the time prescribed for instituting proceedings in the District 
Court to review an order of the Secretary.* 


Statutes—Construction and Interpretation—Choice Between Two Possible Mean- 
ings of Section of Act—§ 7 (c) of Act (7 U. S. C. A., § 499g (c))— 
§ 10 of Act (7 U. S.C. A., § 4995) 

Aiding in the choice between the two possible meanings of the words “the date 
of such order” in §7 (c) of the act (7 U. S. C. A. § 499g (c)), as to whether 
these words mean the date appearing on the face of the order or they 
signify the effective date of the order, is the language in §10 of the act 
(7 U. S. C. A., § 4993) which specifically declares that unless relief is sought 
in a proper court prior to the “date prescribed for its taking effect,” the 
order of the Secretary shall be final, and indicates that Congress was aware 
of the date prescribed for its taking effect, and that such terms were not 
to be used interchangeably in the act, and that even though an order of the 
Secretary is made effective subsequent to the date of the order it will not 
affect the running of the time in which an appeal might be taken to a Fed- 
eral district court and, therefore, an order, as far as the Department of 
Agricuiture is concerned, may become final even though the time for taking 
an appeal has not elapsed.* 


*Reference to each point involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Kd. 
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GANEY, J.: 

This is an appeal by the respondent from an adverse order of the 
Secretary of Agriculture in a reparation proceeding brought against 
it under the Perishable Agricultural Commodities Act? of 1930, as 
amended. 

Pursuant to Sec. 5 of the Act, 7 U.S.C. A. Sec. 499f, the complainant 
filed its complaint with the Secretary against the respondent, the 
principal place of business of which is in Philadelphia, Pennsylvania, 
claiming a loss of Twelve Hundred and 67/100 Dollars ($1200.67), with 
interest, because of the alleged rejection without reasonable cause by 
the latter of a carload of tomatoes in violation of Sec. 2 (2) of the Act, 7 
U.S.C. A. 499b (2). The respondent, in addition to denying liability 
in its answer to the complaint, filed a counterclaim for Eight Hundred 
Eighty Five and 76/100 Dollars ($885.76) against the complainant. 
After a hearing was had before an examiner in Philadelphia, the 
Secretary rendered a decision? in favor of the complainant, and in- 
cluded therein the usually preliminary statement, findings of fact, 
conclusions and an order. The order reads as follows: 

“Within 30 days from the date of this order, respondent shall pay to complain- 
ant, as reparation, the sum of Twelve Hundred and 67/100 Dollars ($1200.67), 
with interest thereon at 5 percent per annum from May 7, 1945, until paid. 

“The counterclaim is dismissed. 

“The facts shall be published. 

“Copies hereof shall be served on the parties by registered mail, or in person, 
and, except as to the date of payment of reparation and as to service on the 
parties, this order shall become effective 20 days after its date. 

“Done at Washington, D. C. this 6th day of August, 1947. Secretary’s File 


Room. 
“(Signed) THomas J. FLAvIN, 
Judicial Officer.” 


A copy of the decision was received by the respondent by registered 
mail on August 11, 1947. On September 8, 1947, after more than thirty 
days had elapsed from the date of the order, the respondent filed this 
appeal. 

The complainant has moved to dismiss the appeal on the ground that 
it was not filed within the thirty day period required by section 7 (c) 
of the Act, 7 U.S. C. A. Sec. 499g (c). Of course, if the appeal is not 
timely, this court has no jurisdiction to entertain it. Shreiner v. 
Farmers Trust Co., 3 Cir., 91 F. (2) 606, cert. denied 302 U. S. 686. 

Section 7 of the Act, in part, provides: “Either party adversely 
affected by the entry of a reparation order by the Secretary may, 
within thirty days from and after the date of such order, appeal there- 
from to the district court of the United States for the district in which 
said hearing was held ...”. The complainant contends that the 
~ 1 Act of June 10, 1930, c. 436, Secs, 1 to 18, 46 Stat. 531-538, as amended, 7 U. 8. C. A. 


Secs. 499a to 499r. 
76 A. D. 788. 
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expression “the date of such order” in the above section means the date 
appearing on the face of order which is the date the Secretary’s decision 
was rendered. In support of its appeal, the respondent maintains that 
the expression refers to the effective date of the order, which in this 
particular case would be August 26, 1947, with respect to the order 
dismissing the counterclaim, and September 5, 1947, with respect to the 
order for the payment of money. 

We think the meaning urged by the complainant is the one which 
the framers of the Act had in mind when they passed the Act. Aiding 
us in the choice between the two possible meanings is section 10 of 
the Act, 7 U.S. C. A. Sec. 499j, which states: “Any order of the Secre- 
tary under this chapter other than an order for the payment of money 
shall take effect within such reasonable time, not less than ten days, as 
is prescribed in the order. . . . Any such order of the Secretary, if 
regularly made, shall be final, unless before the date prescribed for its 
taking effect application is made to a court of competent jurisdiction 
by the commission merchant, dealer or broker against whom such order 
is directed to have such order set aside or its enforcement, operation, 
or execution, suspended or restrained.” This section specifically de- 
clares that unless relief is sought in a proper court prior to the “date 
prescribed for its taking effect,” the order of the Secretary shall be 
final. This is an indication that Congress was aware of the distinction 
between the date of the order and the date prescribed for its taking 
effect, and that such terms were not to be used interchangeably in the 
Act. Even though an order of the Secretary is made effective subse- 
quent to the date of the order it will not affect the running of the time 
in which an appeal might be taken to a Federal district court. Thus, 
an order, as far as the Department of Agriculture is concerned, may 
become final even though the time for taking an appeal has not elapsed. 
That the respondent received notice of the order on August 11, 


1947, five days after it was made will not help the respondent. The- 


Act does not require that the Secretary shall give notice to the parties 
or that the time for filing an appeal shall begin to run from the 
receipt of such notice. Consequently a duty is cast upon the litigants 
to watch the progress of their case. See Commissioner of Internal 
Revenue v. Realty Operators, 5 Cir., 118 F. (2) 286. Any notice of 
the disposition of the case by the Secretary to the parties is purely 
gratuitous. The Federal Rules of Civil Procedure, as amended, 28 
U.S. C. A. following section 728c, do not affect the time prescribed 
for instituting proceedings in this court to review an order of the 
Secretary. See Login Corporation v. Boltner, N. D. S. D. Cal., 74 F. 
Supp. 133; W. H. Lailer & Co., Inc. v. C. E.. Jackson Co., D.C. Mass., 
75 F. Supp. 827. 

Accordingly the appeal is dismissed for want of jurisdiction. 
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Denial of Request to Postpone 
Petitioners’ request to postpone, suspend, or revoke the 
effective date of contested amendment of Order No. 30, 
denied, and the application for interim relief, dismissed, 
on the ground that justice does not require the postpone- 
ment of the effective date of the amendment 
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Where petitioner claimed that certain documents were 
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relevant, it is determined that the documents submitted 
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lating the handling of milk in the Louisville, Kentucky, 
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ground that the market administrator failed to act, for 
a@ period of about nine months, on petitioner’s request 
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of certain uninspected milk at petitioner’s graded plant 
as “emergency milk,” and to give credit therefor on 
petitioner’s account, which inaction, petitioner con- 
tended, constituted a refusal of such request and the 
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held, upon motion by the Assistant Administrator, 
Production and Marketing Administration, to dismiss 
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PetiT1oN TO AMEND COMPLAINT AD. — 
Request for, Granted F 81 
In the light of all the circumstances disclosed in the pro- 
ceeding, it is determined that the petitioners, handlers 
subject to Order No. 41 under the act regulating the 
handling of milk in the Chicago, Illinois, marketing 
area, be permitted to file a new or amended petition CE 
complaining of certain invalidities in connection with 
the issuance of the amendment to Order No. 41, and 
containing the affidavit or affidavits required by the 
rules of practice, such documents to be filed within 20 
days after service of this order_...-...-..-..---.-.-- 1781 442 
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Failure of letter viewed as application for interim relief to 
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Denial of Application for 

Where petitioner, in a proceeding under 7 U. S. C. § 852 
et seq. regulating the handling of anti-hog-cholera serum 
and hog-cholera virus, alleged in his petition certain 
invalidities in the rules and regulations adopted under ue 
the act by the Control Agency for the administration of 
B. A. I. and approved by the Acting Secretary of Agri- 
culture, and requested that the protested provisions be 
suspended pending the outcome of the proceeding, held, 
that since the petition does not set out or allege any 
irreparable injury and the rules of practice require any 
request for a stay to be made by application separate 
from the petition stating facts upon which the applica- 
tion for interim relief is basea, the request for suspension 
of the protested rules and regulations pending hearing 


and decision upon the petition should be denied-- -- ---- 1782 444 
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PACKERS AND STOCKYARDS ACT, 1921 


CEASE AND DEsiIstT 
Violation of Act 
Respondent, a partnership, registered as a market agency 
to buy and sell livestock on commission, and as a dealer 
to buy and sell livestock for its own account, is ordered 
to cease and desist from: (1) permitting its officers or 
employees to deal in livestock consigned to it for sale on a 
commission or agency basis; (2) purchasing consigned 
livestock without showing names on the accounts of sale; 
(3) failing to furnish a true, full, and correct written 
account of sale of all livestock; and (4) respondent is 
directed to keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions in- 
volved in its business 
CoNnseNT ORDER 
Filing of Supplement No. 5 to Tariff No. 9, granted 
DISMISSSAL 
Settlement Between Parties 
Complaint against respondent for alleged discrimination 
in the allocation and distribution of cattle pen space at 
the St. Louis National Stockyards, dismissed, upon 
notification by the parties that the matter in contro- 
versy has been settled to the satisfaction of all parties 
concerned 
RaTEs AND CHARGES 
Amendment of Tariff 
Since the parties are agreed, respondents’ request for 
authority to amend their tariff presently in effect, 
granted, and, for good cause shown, the order is effective 
in less than 30 days 7 
Modification of 
Since the parties are agreed, respondents’ request that 
during the period beginning July 1, 1948, and ending 
June 30, 1949, they be authorized to charge and assess 
the same rates and charges now in effect with certain 
modifications, granted, and, for good cause shown, the 
order is effective in less than 30 days 
Since the parties are agreed, respondent’s request that 
the order of May 9, 1946, as previously modified be 
further modified so as to authorize respondent to amend 
its tariff and assess its yardage charges and as so modified 
to continue in effect to and including June 30, 1949, 
granted, and, for good cause shown, the order is effective 
in 36ne CO SY GANG: conn cccedecuecendeues aweawiene'ed 1790 
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RATEs AND CHARGES—Continued 
Petition to File New Tariff Granted 
Since the parties to this rate proceeding under the act are 
agreed, the respondent is authorized to file its proposed 
Supplement No. 5 to Tariff No. 9 and, during the two- 
year period beginning on the effective date of this order 
and in the absence of a further order, the respondent is 
authorized, upon certain conditions, to charge and assess 
the rates and charges set out herein, and, for good cause 
shown, this order shall become effective in less than 30 
days, namely, on the 11th day after its date of signature_ 
VIOLATION oF AcT 
Failure to Keep Proper Accounts and Records 
Failure to keep accounts, records, and memoranda that 
would fully and correctly disclose all transactions in- 
volved in the business of market agency constitutes a 
violation of § 401 of the act and the regulations pro- 
mulgated thereunder 
Permitting Officers and Employees to Deal in Livestock 
Permitting an officer of the firm and an employee to deal 
in livestock consigned to market agency for sale on a 
commission basis constitutes a violation of § 307 of the 
act and regulations promulgated thereunder 
Unreasonable or Discriminatory Practices 


Repeated failure to show on accounts of sale rendered to 
livestock consignors the true names of the purchasers 
of livestock consigned to market agency for sale on a 
commission basis constitutes an unjust, unreasonable, 
and discriminatory practice in violation of § 307 of the 
act and the regulations promulgated thereunder 
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DamaGEs 
Failure to deliver 
Measure of, based on— 
difference between contract price of produce not delivered 
and cost of replacement 
DEFAULT 
Admission of facts alleged in complaint by 
1802:479; 1803:481; 1804:483; 1805 
Waiver of hearing by..1798:473; 1802:479; 1803:481; 1804:483; 1805 
DisMIssaL 
Assumption of Risk of Deterioriation in Transit from Latent 
Factors 
Where complainant claims cantaloups purchased f. o. b. 
acceptance final were not sound and merchantable when 
shipped and seeks to recover the purchase prices paid, 
held, that the evidence indicates that the melons were 
merchantable when shipped and the deterioration noted 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
DIsMIssaL—Continued 
Assumption of Risk of Deterioration in Transit from Latent 
Factors—Continued “a 
some time after arrival resulted in transit from latent 
factors, and, since the buyer in an f. o. b. acceptance 
final sale assumes the risk of deterioration in transit from 
latent factors, the complaint is dismissed 
Petition for Reconsideration 
Where original order was supported by the evidence of 
record and the applicable law, held, that the petition 
should be dismissed 
Settlement Between Parties 
Complaint for reparation dismissed on notification by 
complainant that the claim against respondent has been 
QUIEN o eoicte paao soko waotweemensocnaaseeeed 1799 
Complaint for reparation dismissed upon motion of com- 
plainant on the ground that the entire dispute has been 
compromised and settled betweer the parties 1796 
Withdrawal of Complaint 
Complaint for reparation dismissed upon request of com- 
plainant for withdrawal of its complaint 1797 
EVIDENCE 
Failure to Prove Existence of Warranty 
Where complainant alleges respondent warranted melons 
purchased were sound when shipped and would be 
sound on arrival, held, that complainant failed to sus- 
tain burden of proof as to express warranty--_-------- 
F. o. B. ACCEPTANCE FINAL 
Assumption of risk of deterioration in transit from latent 
factors under sale of terms 
Latent Derects 
Assumption of risk by buyer of deterioration in transit in 
f. o. b. acceptance final sale 
LICENSES 
Revocation of 
Since respondent’s repeated failure to pay promptly and 
fully for produce purchased in interstate commerce 
constitutes a wilful and flagrant violation of the act, his 
license should be revoked and the facts and circum- 
stances published but in view of the fact that respond- 
ent’s license has expired and has not been renewed, the 
revocation of his license is not appropriate 
Suspension of 
In this disciplinary proceeding against respondent engaged 
in business under provisions of the act, the respondent’s 
license is suspended for violation of section 2 of the act 
by reason of his failure to pay the full purchase price of 
the commodity purchased in the course of interstate 
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RECONSIDERATION No. Page 
Dismissal of petition for 1800 475 
REJECTION OF ComMoDITY 
Rejection without reasonable cause 473 
REPARATION 
Failure to Deliver 
Where it is alleged that the parties entered into an agree- 
ment for the sale of 45,000 pounds of frozen straw- 
berries by respondent to complainant and that respond- 
ent failed and refused to make any deliveries under the 
contract, and where respondent fail: d to file an answer 
to the complaint, held, that respondent’s failure to an- 
sw2r constitutes an admission of the allegations of the 
complaint, and respondent’s failure to deliver was a 
vidlation of the act for which reparation should be 
awarded complainant 1802:478; 1803:478 478 
Where respondent-seller failed to deliver a quantity of 
frozen strawberries as provided in the contract and 
complainant-buyer was compelled to make replacement 
purchases to supply its needs, it is held that the measure 
of damages is the difference between the contract price 
of the produce not delivered and the cost of replacement 
and respondent’s failure to answer the complaint 
operates as an admission of the facts pleaded and the 
tailure to deliver constitutes a violation of section 2 of 
the act, and reparation should be awarded for the loss 
sustained by complainant 
Unlawful Rejection 
Where respondent failed to take delivery of cabbage 
bought from complainant and failed to file an answer to 
the complaint, held, that failure to file an answer 
constitutes an admission of the facts alleged and failure 
to accept delivery amounts to a rejection without 
reasonable cause for which reparation should be awarded 
complainant in the amount of the damages sustained -- 472 
REPLACEMENT OF CoMMODITY 
Damages for failure to deliver 485 
RBEvoOcATION OF LICENSE 
Repeated failure to pay promptly and fully 470 
Wilful and flagrant yiolation of act 470 
VIOLATION oF AcT 
Failure to deliver 485 
Failure to pay purchase price 1801 477 
Repeated failure to pay promptly and fully_._....-------- -- 1795 470 
Unlawful rejection 473 
WARRANTIES 
Failure to prove existence of 490 
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AMENDMENT OF SECRETARY’S ORDER 
Effect of, subsequent to injunction judgment, —F. Supp.— 
Contempt, CIVIL 
Effect of amendment of Secretary’s order subsequent to injunction 
judgment upon,—F. Supp.— 
Jurisdiction of Court in 
Although in a proceeding for criminal contempt, the court could 
assess a punitive fine against the defendant or commit him to 
jail for a definite period as punishment for his failure to comply 
with the orders of the court, in his petition for civil contempt, 
the court can only attempt to coerce the defendant to comply 
with orders of the court by committing him until such time as he 
has purged himself of such contempts, or by assessing a com- 
pensatory fine against him, and even this the court cannot do 
if the defendant shows that he is presently unable to prepare 
the required reports, but since the evidence shows that the 
defendant is in arrears to the extent of at least $2,000 he is 
ordered to pay the sum of $2,000 within 30 days, in default of 
which the defendant shall be committed to jail until the pay- 
ment is made or until the further order of this court,—F. 


ConTEMPT PROCEEDING 
Lack of right to attack validity and scope of injunction in,—F. Supp.—- 
Punishment in criminal contempt distinguished from that of civil 
contempt, —F. Supp. — 
Courts 
Jurisdiction of, in civil contempt proceeding, — F. Supp. — 
INJUNCTION 
Lack of Right to Attack Validity and Scope of 
The defendant in a contempt proceeding may not attack the 
validity and scope of an injunction, — F. Supp. — 
OrpER No. 47 (Fatt River, MAssacHuUsETTS) 
Contempt, Civil 
A handler, subject to regulation under Order No. 47 and Order 
No. 47, as amended, having failed to comply with the terms of 
preliminary and permanent injunctions under which terms he 
was ordered to file with the market administrator certain reports 
and to make payments, cannot purge himself of civil contempt 
on the ground that subsequent to the entry of the injunction 
Order No. 47 was amended as the amendments did not repeal the 
provisions thereof, but merely brought the earlier orders up-to- 
date, —F. Supp. — 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Page 


APPEAL 
Time of filing, begins from date of decision and not from its effective 
NN ma I 9 a Se OEE reel. cs new occcueenuscdssuns 499 
Want of jurisdiction of district court for failure to file appeal 
from Judicial Officer’s decision within period required by act, — F. 
NO hac a ce a ee en 
EFFecTIvE DaTsE oF ORDER 
Effect of Failure to File Appeal Within Period Required by Act 
Where the Judicial Officer, in a reparation proceeding, decided on 
August 6, 1947, in favor of complainant against respondent, a 
copy of which decision and order was received by respondent by 
registered mail on August 11, 1947, and on September 8, 1947 
after more than 30 days had elapsed from the date of the deci- 
sion and order, respondent filed an appeal, but complainant 
moved to dismiss it on the ground that the appeal was not 
filed within the 30 day period required by §7(c) of the act 
(7 U.S.C. A., § 499g (c)), the district court held: (1) the words 
“the date of such order’ used in above section of the act means 
the date appearing on the face of the order which is the date 
the Judicial Officer’s decision was rendered, and, consequently, 
respondent failed to file the appeal within the 30 day period 
required by the act; (2) the appeal should be dismissed for 
want of jurisdiction of the court to entertain it; (3) the fact 
that respondent received notice of the decision and order on 
August 11, 1947, five days after it was issued, is of no legal con- 
sequence as the act does not require that notice shall be given 
to the parties to the proceeding or that the time for filing an 
appeal shall begin to run from the date of receipt of such notice; 
and (4) the Federal Rules of Civil Procedure, as amended (28 
U. 8. C. A. following § 723c) do not affect the time prescribed 
for instituting proceedings in the District Court to review 
an order of the Secretary, — F. Supp. —-_----------------- 498 
Time of filing appeal begins from date of decision and not from— 
Y. CUO... 26a -6 te a oer a aaa 
FEDERAL Ruues or Civit PROCEDURE 
Inapplicability of, to appeals from Judicial Officer’s decision within 
period required by act,—F. Supp.—-....---.-.-------...------- 500 
JURISDICTION OF District CourT 
Want of, for failure to file appeal from Judicial Officer’s decision within 


500 


500 


period required by act,—F. Supp.—--.-------.----------------- 500 
Section 7 (c) or Act 
Meaning of words “‘the date of such order” used in,—F. Supp.—-_--- 500 


Section 10 of act as aid in the choice between the two possible meanings 
of the words used in,—F. Bupp.— .. ....... 2-2 ncn nccccnnccccnes 500 
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STATUTES Page 
Construction and Interpretation 
Choice Between Two Possible Meanings of Section of Act 
Aiding in the choice between the two possible meanings of the 
words ‘‘the date of such order” in § 7 (c) of the act 
(7 U.S. C. A., § 499g (c)), as to whether these words mean 
the date appearing on the face of the order or they signify 
the effective date of the order, is the language in § 10 of the 
act (7 U.S. C. A., § 499j) which specifically declares that 
unless relief is sought in a proper court prior to the “‘date 
prescribed for its taking effect,’’ the order of the Secretary 
shall be final, and indicates that Congress was aware of the 
date prescribed for its taking effect, and that such terms 
were not to be used interchangeably in the act, and that 
even though an order of the Secretary is made effective sub- 
sequent to the date of the order it will not affect the running 
of the time in which an appeal might be taken to a Federal 
district court and, therefore, an order, as far as the Depart- 
ment of Agriculture is concerned, may become final even 
though the time for taking an appeal has not elapsed,—F. 


“THe Date or Such ORDER” 
Meaning of words used in § 7 (c) of act,—F. Supp.— 
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